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INTRODUCTION. 

For  some  years  previous  to  the  resignation  of  my 
predecessor  in  office,  the  late  venerable  Judge  Holten, 
It  was  generally  expected  that  his  successor,  whoever 
he  might  be,  would  find  it  to  be  his  duty  to  introduce 
important  changes  in  the  mode  ol"  conducting  the  pro- 
bate business  ol"  this  county.  This  was  particularly 
impressed  upon  my  mind,  at  the  time  of  my  nomination 
to  the  office,  not  only  by  undoubted  indications  of  the 
public  sentiment,  and  a  uniform  expression  of  individual 
opinions,  but  by  letters  received  from  several  distin- 
guished gentlemen  of  the  county,  who  Avere  then 
members  of  the  state  government,  and  who,  in  notic- 
ing my  appointment,  took  occasion  to  represent  to  me 
the  peculiar  situation  of  the  probate  office  in  the  coun- 
ty of  Essex,  "  the  evils  which  had  been  experienced, 
and  the  expectation  that  much  would  be  done  to 
remedy  them." 

Being  thus  led  to  consider  the  acceptance  of  the 
office  as  involving  the  duty  of  attempting  some  re- 
form, it  was  my  first  object,  by  a  careful  examination 
of  the  laws  and  judicial  decisions  relative  to  the  pro- 
bate department,  and  of  the  practice  and  usages  then 
prevailing  in  this  county,  to  ascertain,  in  the  best  man- 
ner I  could,  the  proper  practice  and  course  of  pro- 
ceedings to  be  adopted.  In  this  inquiry  I  derived 
much  aid  from  consultation  with  professional  gentle- 
men who  feh  an  interest  in  the  subject,  and  Avho  kind- 
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ly  favoured  me  with  their  advice  and  assistance ;  and 
also  from  the  practice  and  experience  of  the  Courts 
of  Probate  in  other  counties,  where  the  proceedings 
had  been  regulated  according  to  the  advanced  state  of 
the  law. 

The  result  of  this  investigation  was  a  full  conviction, 
that  it  was  my  duty  to  introduce  more  extensive  al- 
terations than  I  had  before  supposed  would  be  ne- 
cessary ;  though  many  difficulties  appeared  to  oppose 
the  undertaking,  arising  from  the  want  of  prescribed 
forms  and  processes  for  the  Probate  Court,  and  from 
the  prevalence  of  old  habits  connected  with  the  of- 
fice in  this  county.  These  difficulties,  while  they  in- 
creased the  responsibility,  seemed  in  no  degree  to  les- 
sen the  obligation,  of  pursuing  the  convictions  of  duty. 
But  in  doing  this,  I  endeavored  to  render  the  new 
system  of  practice  as  simple  as  possible,  consistently 
with  the  main  design  of  securing  a  legal  and  correct 
course  of  proceedings,  as  well  on  the  part  of  the  Court, 
as  of  those  who  act  under  its  authority. 

The  propriety  of  presenting  to  the  public  a  particu- 
lar statement  of  the  rules  and  principles  of  this  system 
of  practice,  as  a  more  satisfactory  guide  to  parties  in 
their  applications  to  the  Probate  Court,  has  often  oc- 
curred to  me  ;  and  this  is  now  rendered  the  more 
expedient  and  necessary  by  the  imperfect  and  errone- 
ous statement,  which  has  been  produced  by  the  Hon- 
orable House  of  Representatives.  It  is  no  less  due 
to  myself,  than  to  the  good  people  of  this  county,  to 
exhibit  to  them  a  full  view  of  the  practice  and  course 
of  proceedings  adopted  in  the  Probate  Court,  with  an 


exposition  of  the  laws  upon  which  they  are  founded. 
This  is  the  object  of  the  following  pages. 

In  considering  the  laws  upon  this  subject,  it  has  ap- 
peared to  me  that  a  concise  historical  review  of  them, 
and  of  the  probate  jurisdiction  in  Massachusetts,  with 
some  account  of  the  former  practice  ot  the  Probate 
Court  in  the  county  of  Essex,  might  be  useful,  and  in 
some  degree  interesting. 

It  is  my  design,  therefore,  in  the  first  place,  to  take 
a  very  general  view  of  the  progress  of  the  Probate 
Law  and  Jurisdiction,  under  the  Colonial,  Provincial, 
and  State  governments. 

Secondly,  to  give  a  general  account  of  the  former 
practice  of  the  Probate  Court,  in  this  county,  the 
changes  which  have  been  recently  introduced,  and  the 
reasons  for  introducing  them. 

Thirdly,  to  exhibit  in  detail  the  present  practice 
and  course  of  proceedings,  in  all  the  usual  and  impor- 
tant applications  to  the  Probate  Court,  with  particu- 
lar notices  of  the  former  practice,  and  a  brief  abstract 
of  the  rules  of  law,  most  pertinent  to  each  case,  as 
contained  in  the  Statutes  and  Judicial  Reports  of  this 
Commonwealth  :  concluding  with  some  observations 
upon  the  proceedings  of  the  Honorable  House  of  Re- 
presentatives connected  with  this  subject. 


I. 


HISTORICAL  VIEW    OF  THE    PROBATE   JURISDIC 
TION. 

— eO^— 

The  Probate  Law  and  Jurisdiction,  as  they  are  now 
ibund  to  prevail  in  this  Commonwealth,  have  grown 
up  gradually  from  the  simplest  beginnings.  The  Co- 
lony Charter  contained  no  particular  provisions,  as  to 
establishing  courts  for  the  administration  of  justice, 
or  for  the  probate  of  wills  and  settlement  of  intes- 
tate estates ;  and  our  forefathers,  in  providing  for 
these  objects,  had  to  consult  only  their  peculiar  situ- 
ation and  circumstances.  Though  familiar  with  the 
distinction  between  the  civil  and  the  ecclesiastical 
jurisdiction  in  England,  they  were  never  inclined  to 
introduce  it  here  ;  nor  would  the  constitution  of  their 
churches  have  admitted  it.  The  leaders  among 
them  were  wise  and  practical  men,  and  well  under- 
stood how  to  adapt  their  laws  and  Institutions  to  the 
condition  of  a  new  and  growing  settlement,  and  to 
vary  and  extend  them,  as  their  experience  dictated, 
without  transplanting  more  from  the  parent  country, 
than  was  applicable  and  useful.  As,  in  the  infancy 
of  the  colony,  they  saw  no  necessity  for  a  distinct 
court  to  take  the  probate  of  wills  and  grant  adminis- 
trations, they  gave  jurisdiction  of  these  subjects  to 
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the  County  Courts  of  common  law;  and  it  remained 
with  these  courts,  during  the  existence  of  the  first 
charter,  with  appeal,  as  in  other  cases,  to  the  Court 
of  Assistants. 

The  clerk  of  each  County  Court  was  the  recorder 
for  the  county,  as  well  of  all  testaments  and  deeds 
of  conveyance,  as  of  judicial  proceedings ;  and  in 
1639,  it  was  ordered,  that  records  should  be  kept  of 
all  wills,  administrations,  and  inventories.  In  1652, 
experience  having  shewn  the  great  inconvenience,  in 
many  cases,  of  waiting  from  one  County  Court  to 
another  for  the  probate  of  a  will  or  taking  adminis- 
tration, it  was  ordered,  that  any  two  magistrates, 
with  the  recorder,  or  clerk,  of  the  County  Court, 
meeting  together,  should  be  authorized  to  allow  of 
any  will,  on  the  oath  of  two  or  more  witnesses,  and 
also  to  grant  administration  on  the  estate  of  any 
person  dying  intestate,  to  the  next  of  kin,  or  to  such 
as  should  be  able  to  secure  the  same  for  the  next  of 
kin :  the  clerk  to  inform  the  rest  of  the  magistrates, 
at  the  next  County  Court,  of  such  will  proved,  or  ad- 
ministration granted,  and  to  record  the  same.  The 
provision  here  made  for  granting  administration  to 
such  as  might  secure  the  estate  Jor  the  next  of  kin,  was 
doubtless  intended  for  the  case  of  deceased  strangers 
and  others,  leaving  no  heirs  in  the  country;  such 
cases  being  among  the  principal  reasons  assigned 
for  this  ordinance.  The  preservation  of  estates  so 
situated  for  the  rightful  heirs  was  in  those  days  an 
object  of  much  importance. 

In  1648  it  was  agreed  and  established  by  the  four 
United  Colonies  of  New-England,  that  when  the  last 
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will  and  testament  of  any  man  was  duly    proved  and 
certified  from  any  one  of  the  colonies,  it  should  be  al- 
lowed in  the   rest,  unless  some  just   exception  were 
made  to  it,  or  to  the  probate  of  it ;    in  which  case, 
such  exception  should  forthwith  be  cert  ified  back  to 
the  colony  where   the  will  was  proved,  that  some 
just  course  might  be  taken  to  gather  in  and  dispose 
of  the  estate  without  delay  or  damage  :     Also,  that 
when  any  known  planter  or  settled   inhabitant  died 
intestate,  administration  should   be  granted  by  the 
colony  to  which  the  deceased  belonged,  although  he 
died  in  another  colony ;    and,  being  duly  certified, 
should  be    of  force    for  gathering  in    the  estate    iu 
the    rest  of  the  colonies.      But  when  any  person, 
possessed  of  an  estate,  who  was  neither  a  planter  nor 
settled  inhabitant,  in  any  of  the  colonies,  died  intes- 
tate, administration  was  to  be  granted  by  the  colony 
where  he  died ;   or  at  least  due   care  taken  by  the 
government  to  gather  in  and  secure  the  estate,  till 
it  should  be  demanded  and  delivered  according  to 
the  rules  of  justice.* 

The  Massachusetts  colony  laws  were  few  and 
simple  in  relation  to  the  settlement  and  distribution 
of  estates ;  and,  as  some  of  the  provisions  contained 
in  them  have  continued  in  substance  to  the  present 
day,  a  brief  abstract  of  these  laws  is  here  given. 

In  1647,  dower  was  secured  to  widows  in  the  real 
estate  of  their  deceased  husbands,  and  provision  was 
made  for  the  assignment  of  it,  as  at  common  law,  by 
writ  at  the  suit  of  the  widow.     And  by  an  ordinance, 

*2  Haz.  Coll.  124. 
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wbich  in  the  second  digest  of  the  colony  laws  bears 
the  dates  of  1641  and  1649,*  it  was  provided  that 
when  the  husband  or  parents  die  intestate,  the 
County  Court  should  be  impowered  to  assign  to  the 
widow  such  a  part  of  the  estate  as  they  should  judge 
just  and  equal;  and  also  to  divide  and  assign  to  the 
children,  or  other  heirs,  their  several  parts  and  por- 
tions: the  eldest  son  to  have  a  double  portion,  and, 
in  case  of  no  sons,  the  daughters  to  inherit  as  copart- 
ners; unless  the  Court,  upon  just  cause  alledged, 
should  otherwise  dctermuie.  So  far  as  respected 
the  widow,  this  has  been  considered  "  rather  a  pro- 
vision for  an  allowance  of  sustenance,  than  for  an  as- 
signment of  dower.''t  It  seems  most  probable,  how- 
ever, that  it  was  intended  to  authorize  the  assign- 
ment of  dower,  as  Avell  as  distribution  among  heirs  j 
and  that  it  was  so  understood  in  practice,  although 
expressed  in  terms  admitting  much  latitude  of  discre- 
tion in  the  Courts,  as  to  widows,  and  which  they  in 
fact  sometimes  exercised  as  to  children  and  heirs. 
Hutchinson,  in  his  history  of  Massachusetts,  speaking 
of  our  ancestors  in  relation  to  this  branch  of  the  coloni- 
al jurisprudence,  says :  "  In  the  beginning,  they  so  far 

*  Editions  or  digests  of  these  laws  wore  made  in  1648,  1658, 
and  1672.  The  provi?ions  of  various  acts,  passed  in  ditferent 
years,  relating  to  the  same  subject,  being  brought  together  in  a 
condensed  form,  and  the  years  merely  noted  at  the  end,  it  is 
not  always  possible  to  ascertain  the  lime  uhcn  any  particular 
provision  was  first  introduced.  Probably  the  one  here  remark- 
ed upon  was  adopted  in  1649;  subsequent  to  that  for  the  as- 
signment of  dower  by  writ  at  the  suit  of  the  widow. 

■f  ix  Mass.  Rep.  9. 
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(ollowed  the  civil  law  as  to  consider  real  estates  as 
mere  bona;  and  they  did  not  confine  themselves  to 
any  rules  of  distribution  then  in  use  in  England,  and 
which  afterwards  were  more  fully  established  by  the 
statute  of  distributions.  They  considered  the  family 
and  estate  in  all  their  circumstances,  and  sometimes 
assigned  a  greater  portion  to  one  branch  than 
another;  sometimes  they  settled  all  upon  the  widow; 
in  other  cases  assigned  the  whole  estate  to  the  ad- 
ministrators, or  to  any  relation  who  would  undertake 
to  support  or  provide  for  the  family,  and  pay  certain 
sums  to  the  children,  when  they  came  to  age  or  mar- 
riage. When  they  established  a  general  rule,  they 
conformed  very  near  to  the  rules  respecting  personal 
estate  in  England  ;  only  they  gave  the  eldest  son  a 
double  portion ;  and,  in  the  real  estate,  the  widow 
generally  was  considered  for  her  dower  only  ;  but 
still,  according  to  the  circumstances  of  the  estate  and 
family,  the  court  would  consider  the  widow,  and  al«- 
low  her  a  greater  or  lesser  part,  and  enjoin  her  to 
take  care  of  the  children  unable  to  provide  for  them- 
selves, in  proportion  to  what  she  received."* 

In  1649,  in  consequence  of  a  prevailing  practice  of 
entering  upon  the  estates  of  deceased  persons,  and 
■wasting  or  disposing  of  them  to  the  prejudice  of  cre- 
ditors, without  a  legal  administration,  it  was  ordered 
that,  if  any  executor  knowing  himself  to  be  nominated 
such  in  any  will,  should  not  make  probate  of  it  at 
the  Court  holden  next  after  thirty  days  from  the  de- 
cease of  the   testator,  or  have  it  recorded  by  the 

*  1  vol.  393. 
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clerk;  and  if  any  person  whatever  should  not,  within 
the  same  time,  take  administration  of  all  such  goods, 
as  he  should  enter  upon,  of  any  party  deceased ;  or 
if  any  person  or  persons  should  alienate  or  embezzle 
any  lands  or  goods,  before  proving  the  will,  or  taking 
administration,  and  bringing  in  a  true  inventory  of  all 
the  known  lands,  goods,  and  debts  of  the  deceased; 
every  such  person  should  be  liable  to  pay  all  the 
debts  the  deceased  owed,  whether  he  left  estate 
sufficient  or  not,  and  to  forfeit  to  the  country  five 
pounds  for  every  month's  neglect  to  prove  the  will, 
or  to  take  administration.  And  when  any  one  nomi- 
nated executor  renounced  the  trust,  or  when  the 
friends  and  kindred  of  an  intestate  neglected  to  seek 
administration,  it  was  made  the  duty  of  the  clerk  of 
the  writs  of  the  town  where  the  deceased  lived,  to 
give  notice  thereof  to  the  Court,  within  one  month, 
that  they  might  take  such  order  thereon  as  they 
should  think  proper. 

Such  is  the  substance  of  the  acts  and  ordinances 
on  these  subjects,  which  were  in  operation,  for  any 
length  of  time,  under  the  colonial  government.  There 
was  no  standing  law  for  the  distribution  of  insolvent 
estates  of  deceased  persons  till  1677,  a  few  years  be- 
fore the  charter  expired.  Previous  to  this,  it  was 
usual  for  the  General  Court,  on  special  application, 
to  appoint  commissioners  for  the  purpose.  In  1685, 
when  the  charter  was  in  fact  vacated,  additional  pow- 
ers were  given  to  the  County  Courts  for  enforcing 
a  prompt  and  just  settlement  of  estates  ;  from  which 
it  appears  of  how  early  an  origin  is  the  great  evil  of 
procrastination  in  these  concerns.     The  Courts  were 
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authorized  to  summon  any  executor  duly  to  return  an 
inventory,  or  to  give  bond  for  payment  of  debts  and 
lefijacies,  and  in  case  of  refusal  or  neglect,  to  impose  a 
fine  of  ten  pounds  for  every  month's  default;  and,  on 
complaint,  to  call  any  executor  to  render  an  account 
of  his  administration:  Also,  on  complaint  of  any  le- 
gatee or  creditor  for  detaining  any  legacy  or  debts 
due,  to  summon  any  executor  before  them,  and,  on 
his  neglect  to  appear,  to  proceed  to  a  hearing  of  the 
case,  to  make  their  judgment  or  decree  therein,  and 
to  grant  execution  for  fulfilling  it ;  and,  generally,  to 
hear  and  determine  all  cases  relating  to  wills  and  ad- 
ministrations, and  to  issue  executions  upon  the  judg- 
ments given. 

There  could  hardly  have  been  opportunity  for  the 
exercise  of  these  important  powers,  as  a  revolution 
immediately  took  place  in  the  government;  and, 
with  it,  an  entire  change  in  the  course  of  probate 
proceedings.  Dudley,  being  president  of  the  coun- 
cil appointed  the  year  following  for  the  government 
of  New-England,  assumed  to  himself  the  jurisdiction 
of  wills  and  administrations ;  and  Andros,  who  arriv- 
ed soon  afterwards,  continued  to  exercise  the  sanie 
authority  as  supreme  Ordinary,  obliging  the  people 
to  come  from  all  parts  of  the  colony  to  the  seat  of 
government  for  the  transaction  of  their  probate  busi- 
ness. A  Judge  of  the  prerogative  court  was  ap- 
|X)intcd  for  Plymouth  colony,  and  probably  also  for 
the  other  colonies  of  New-England;  but  we  learn 
from  Hutchinson's  history,  that  wills  were  sent  to 
Boston  for  final  decree,  and  also  administrations,  if 
the  estate  exceeded  fifty  pounds.     The  circumstance 
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most  deserving  of  notice,  connected  with  this  short 
and  arbitrary  reign,  is,  that  the  few  forms  which 
subsequently  prevailed  in  the  several  counties,  in 
proving  wills  and  taking  administrations,  were  then 
first  introduced  from  the  spiritual  courts  of  Englaad. 
Previous  to  this  period,  the  proceedings  in  such  ca^ 
ses  were  very  loose  and  uncertain. 

The  revolution,  which  next  followed  in  the  civil  af- 
fairs of  the  colony,  and  which  was  completed  by 
the  Province  Charter  granted  by  William  and  Mary 
in  1691,  was  in  no  respect  more  important  and  bene- 
ficial to  the  country,  than  by  its  influence  on  our  laws 
and  institutions  for  the  administration  of  justice.  The 
legislative  and  judicial  powers  were  no  longer  blended 
together  as  before ;  and  Courts  of  Judicature  were  es- 
tablished upon  sounder  principles,  adapted  to  the  ad- 
vanced state  of  society  and  of  jurisprudence.  The 
old  Court  of  Assistants,  the  County  Courts,  and  those 
of  Commissioners  for  small  causes,  gave  place  to  the 
Superior  Court  of  Judicature,  the  Courts  of  Common 
Pleas,  Courts  of  General  Sessions,  and  those  of  indi- 
vidual Justices  of  the  Peace ;  all  settled  and  organized, 
as  they  continued  substantially  to  a  recent  period. 
The  legislature,  in  creating  these  Courts,  not  only  de- 
fined their  duties  and  regulated  their  proceedings,  but 
prescribed  the  forms  of  their  writs  and  other  pro- 
cesses, and  gave  them  express  authority  for  establish- 
ing necessary  rules  of  practice.  This  was  neglected 
to  be  done  for  the  Courts  of  Probate  ;  not  because 
forms  and  processes  were  less  necessary  in  these 
Courts,  but  from  peculiar  circumstances  attending  their 
origin  and  jurisdiction.     By  the  new  charter  the  Gov- 
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crnor  and  Council  were  authorized  "  to  do,  execute 
or  j3crform  all  that  was  necessary  for  the  probate  ol 
wills  and  granting  of  administrations  for,  touching  or 
concerning  anv  interests  or  estate,  which  any  person 
or  persons  mi£;;lit  have  within  the  province."  Thus 
the  jurisdiction  of  these  matters  became  Avholly  dis- 
tinct from  the  common  law  courts,  and  ceased  m- 
deed  to  be  dependent  on  the  legislative  power.  Pro- 
bate Oilices  were  established  in  the  several  counties, 
and  judges  were  constituted  -witli  probate  jurisdiction 
to  oiHciate  as  surrogates  or  deputies  of  the  Gover- 
nor and  Council,  who  remained  the  supreme  Ordinary 
or  Court  of  Probate.  An  act,  which  the  provincial  le- 
gislature passed  for  erecting  county  Courts  of  Probate 
was  negatived  by  the  King;  and  no  statute  establish- 
ing such  Courts,  or  providing  for  the  appointment  of 
Judges  or  Registers  of  Probate,  existed  till  since  the 
present  constitution  was  ratified.  But  after  Judges  of 
Probate  were  appointed  by  the  Governor  and  Coun- 
cil, laws  were  enacted  recognising  their  jurisdiction, 
extending  their  powers  and  duties,  and  in  some  measure 
regulating  their  proceedings  and  decrees. 

At  first  there  was  no  law  requiring  stated  Probate 
Courts ;  and  it  was  probably  a  general  practice  for  the 
Judge  and  Register  to  meet  together,  at  any  conve- 
nient time,  to  transact  probate  business,  as  had  been 
usual  with  the  two  magistrates  and  county  recorder. 
But,  in  1719,  it  was  enacted  that  Judges  of  Probate 
should  have  certain  fixed  days  for  making  and  publish- 
ing their  orders  and  decrees;  and  that  such  days 
should  be  made  knoAvn  by  public  notifications  in  the 
severaj  counties.     And,  at  a  subsequent  period,  it  Avas 
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prov  ided,  that  sheriffs  and  constables  should  duly  serve 
all  legal  warrants  and  summonses,  directed  to  them  by 
any  Judge  of  Probate ;  and  that  contempt  of  author- 
ity, in  any  cause  or  hearing  before  him,  should  be  pun- 
ished in  like  manner  as  such  contempt  of  authority 
might  have  been  in  any  of  his  majesty's  courts  within 
the  province.  As  it  sometimes  happened,  that  jr 
Judge  of  Probate  was  also  a  Judge  of  a  common  law 
court,  or  might  be  in  practice  at  the  bar,  it  was  thought 
proper  to  guard  against  any  interference  of  these  seve- 
ral capacities ;  accordingly,  in  1727,  it  was  enacted  that 
no  Judge  of  Probate  should  have  a  voice  in  judging  ot 
determining,  or  be  admitted  to  plead  or  act  as  attor- 
ney, in  any  civil  action  depending  on,  or  having  rela- 
tion to,  any  sentence  or  decree  made  by  him  in  his 
said  office. 

In  some  cases  the  legislature  directed  the  course 
of  proceedings  in  the  Probate  Court,  and  took  suffi- 
cient care  to  protect  the  rights  of  parties,  who  were 
not  in  a  legal  capacity  to  act  for  themselves,  or  who 
were  out  of  the  province.  But,  except  in  a  few  in- 
stances, no  statute  provision  was  made  for  giving  pre- 
vious notice  to  parties  adversely  interested  in  the  pro- 
ceedings. In  this,  as  well  as  in  regard  to  forms  and 
processes,  the  Judges  of  Probate  were  left  by  the 
legislature  to  their  own  discretion,  guided  by  the 
general  rules  of  law,  and  such  instructions  as  might  be 
contained  in  their  commissions,  or  otherwise  received 
from  the  Governor  and  Council,  who  were  the  source 
of  their  authority  and  jurisdiction.  Registers  of  Pro- 
bate were  required  to  give  bonds  for  the  faithful  dis- 
charge of  their  trust,  and  for  keeping  up  the  records 
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of  their  respective  courts ;  but  there  was  no  provin- 
cial statute,  wliich  defined  tlicir  duties,  or  determined 
the  extent  of  them,  as  to  the  matters  to  be  recorded. 

In  the  general  revision  of  the  colonial  laws,  which 
look  place  after  the  province  charter  went  into  op- 
eration, the  regulations  rcspectmg  the  duties  of  execu* 
tors  and  administrators,  which  had  been  found  useful, 
were  re-enacted  with  alterations  and  additions;  vari- 
ous important  provisions  were  introduced  from  the 
English  statutes  on  similar  subjects  ;  and  the  jurisdic- 
tion of  the  Judges  of  Probate  Avas  considerably  en- 
larged by  the  legislature.  The  manner  of  disposing 
of  estates  by  Avill,  the  descent  and  distribution  of  intes- 
tate estates,  and  the  right  to  administration  of  them, 
were  clearly  determined.  The  Judges  of  Probate 
were  empowered  to  make  division  of  the  real  estate 
among  heirs ;  and,  virtually  at  least,  to  assign  dower 
to  widows.  It  was  manifestly  convenient  that  they 
should  have  this  power  in  the  settlement  of  intestate 
estates,  as  the  real  estate  descended  and  was  distrib- 
uted by  the  same  rules  as  the  personal;  and  as  they 
had  cognizance  of  wills  of  lands,  in  like  manner  as  of 
those  concerning  personal  property,  they  were  at 
length  empowered  also  to  make  partition  among  devi- 
sees. But  in  these  cases  the  Courts  of  common  law 
always  had  concurrent  jurisdiction. 

Various  other  duties,  more  or  less  connected  Avith 
the  administration  of  estates,  were  at  different  periods 
assigned  to  the  Judges  of  Probate ;  as  appointing 
guardians  for  minors,  also  for  idiots  and  distracted 
persons ;  appointing  commissioners  on  insolvent  es- 
tates, and  causing  an  equal  distribution  among  crcdi* 
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tors  of  the  deceased  ;  summoning  before  them  such  as 
were  suspected  of  conceahng  or  embezzling  the  effects 
of  deceased  persons,  or  of  those  under  guardianship  ; 
issuing  warrants  against  dehnquents  for  not  paying 
their  proportion  of  costs  attending  the  partition  of 
real  estate  ;  and  making  allowance  of  necessaries,  in 
certain  cases,  to  the  widow  and  family  from  the  estate 
of  her  deceased  husband. 

An  appeal  lay,  in  all  cases,  from  the  orders,  decrees, 
sentences  or  denials  of  a  Judge  of  Probate,  to  the 
Governor  and  Council  ;  to  be  claimed  within  six 
months ;  the  appellant  to  give  security  for  prosecuting 
it  within  ten  days,  and  to  file  reasons  of  appeal  within 
ten  days  after  security  given,  and  fourteen  days  at  least 
before  the  hearing  by  the  Governor  and  Council. 

The  revolution,  whicli  abolished  the  Province  Char- 
ter, led  to  the  formation  of  the  State  Constitution,  and 
fixed  a  new  era  in  the  history  of  our  laws  and  civil  in- 
stitutions. The  Constitution,  Avhile  it  continued  in 
force  the  laws  which  had  been  adopted  and  used  in 
the  colony  or  province,  and  thus  m  effect  confirmed 
the  common  law,  abrogated  of  course  Avhatever  was 
repugnant  to  the  rights  and  liberties  it -established ; 
and,  by  settling  the  principles  on  Avhich  rest  the  rights 
of  every  individual,  as  well  as  of  the  whole  people,  it 
necessarily  required  a  change  in  all  juridical  proceed- 
ings, where  usages  had  grown  up  inconsistent  with 
these  principles.  Upon  the  adoption  of  this  Constitu- 
tion, a  second  general  revision  of  the  laws  succeeded, 
and  was  made  under  greater  advantages  than  attended 
the  first.     The  General  Court  of  the  Commonwealth 
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liad  not,  like  that  of  the  Province,  any  forciojn  inter- 
ference or  control  to  apprehend,  and  could  fully  avail 
themselves  of  the  wisdom  and  experience  of  former 
times,  added  to  the  more  enlightened  jurisprudenco  of 
their  own.  If  the  Probate  system  did  not  receive  all 
the  benefit  that  might  have  been  expected  from  such 
revision,  it  may  be  attributed  to  circumstances  pecu- 
liarly affecting  this  department.  As  the  manner  and 
forms  of  proceeding  in  the  Probate  Courts  had  never 
been  subjects  of  statute  regulation,  the  legislature  did 
not  now  direct  their  particular  attention  to  them  ;  nor 
to  the  inquiry,  how  far  the  usages  which  prevailed  in 
these  courts  Avere  conformable  to  the  requisitions  of 
law.  It  has  generally  happened  that  those  who  pos- 
sess a  leading  influence  in  revising  and  making  our  stat- 
utes, while  intimately  conversant  with  the  common  law 
tribunals,  have  had  little  practical  knowledge  of  pro- 
bate proceedings,  and  less  inclination  to  undertake  the 
labor  of  legislating  about  them  in  detail. 

In  the  course  of  a  few  years,  most  of  the  statutes 
on  subjects  cognizable  by  the  Probate  Court  were 
revised ;  a  more  lucid  arrangement  was  given  to  them; 
provisions,  relating  to  the  same  subject,  contained  in 
various  province  laws,  passed  at  different  periods,  were 
brought  together  into  one  statute,  with  such  additions 
and  amendments  as  experience  had  suggested.  From 
a  laudable  disposition  to  avoid  unnecessary  change  in 
the  laAVs  i-o-enacted,  the  language  in  which  they  were 
originally  framed  was  generally  preserved  ;  and  hence 
it  is  not  surprising  if  some  obscurities  were  transmit- 
ted, and  some  needless  provisions  retained.  But  the 
improvements,  introduced  into  the  probate  laws  by 
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illustrated  by  the  decisions  of  the  Supreme  Court,  are 
very  considerable.  Much  has  been  added  to  their 
clearness  and  precision ;  and  although  nauch  has  also 
been  added  to  the  responsibility  of  the  Judges  of  Pro- 
bate, it  has  become  less  doubtful  how  they  ought  to 
exercise  the  discretion  reposed  in  them. 

The  constitution  recognised  the  office  of  Judges  of 
Probate,  and  ordained  that   they    should  hold  their 
courts  on  fixed  days,  at  convenient  times  and  places; 
and  that  all  appeals  from  them  should  be  heard  and 
determined  by   the  Governor  and  Council,  until  the 
legislature  should  by  law  make  other  provision.     In 
1784,  by  the  act  for  establishing  Probate  Courts  in 
the  several  counties,  it  was  enacted,  that  some  able 
and  learned  person,  in  each   county,  should   be  ap- 
pointed Judge,  for  taking    the  probate  of  wills,  and 
granting  administrations;  for  appointing  guardians  to 
minors,  idiots  and  distracted  persons;  for  examining 
and  allowing  the  accounts  of  executors,  administra- 
tors  and  guardians ;  and  for  such  other  matters  and 
things  as  the  Courts  of  Probate  should  have  cogni- 
zance and  jurisdiction  of  by  the  laws    of  the   Com- 
monwealth; with  full  power  and  authority  to  make 
out  such  process  or  processes,  as   might  be  needful 
lor  the  discharge  of  the  trust   reposed  in  him :  and 
that  a  suitable  person  should  be  appointed  Register 
of  wills,  administrations,  accounts,    decrees,  orders, 
determinations,  and  other  writings,  which  should  be 
made,  granted,  or  decreed  upon,  by  the  Judge   of 
Probate  ;  who  should  be  sworn  to  the  faithful  per- 
formance of  his  duties,  and  have  the  care,  custody 
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ing to  the  probate  office. 

By  the  same  act,  the  Supreme  Judicial  Court  was 
made  the  Supreme  Court  of  Probate,  to  have  there- 
after appellate  jurisdiction  of  all  matters  determina- 
ble bv  the  respective  Judges  of  Probate :  and  original 
cognizance  of  all  matters,  wherein  the  Judge  of  Pro- 
bate should  be  a  party,  or  interested.  The  provi- 
sions, contained  in  the  province  laws,  for  the  service 
of  all  legal  warrants  or  other  process  from  any  Judge 
of  Probate,  and  for  punishing  contempt  of  authority 
in  any  cause  or  hearing  before  him,  were  re-enacted  ; 
as  were  also,  by  another  statute  of  the  same  year, 
those  requiring  the  Judges  of  Probate  to  have  cer- 
tain tlxed  days  for  making  and  publishing  their  orders 
and  decrees,  and  restricting  them  from  taking  part 
in  judging  or  determining,  or  acting  as  counsel  or  at- 
torney, in  any  civil  action  depending  on,  or  having  re- 
lation to,  any  sentence  or  decree  passed  by  them  re- 
spectively. 

The  transfer  of  appellate  jurisdiction  from  the 
Governor  and  Council  to  the  Supreme  Judicial  Court 
was  the  principal  change,  made  in  the  probate  system 
by  the  statute  establishing  Courts  of  Probate.  But, 
by  limiting  the  time  for  claiming  appeals  to  one 
month,  it  rendered  more  evident  the  duty  of  the 
Judge  of  Probate  to  give  to  parties,  having  the  right 
of  appeal,  due  notice  of  all  judgments  and  decrees 
affecting  their  interest  ;  for,  otherwise,  how  could 
they  have  opportunity  io  avail  themselves  of  the 
privilege  of  appeal  ?  And  by  stating,  with  such  pre- 
cision  and  comprehensiveness,  the  duties  of  the  Re- 
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glster,  it  necessarily  required  a  greater  degree  of  ex- 
actness, than  had  been  usual,  in  the  proceedings  ol' 
the  Court.  If  all  the  decrees,  orders  and  determi- 
nations of  the  Judge  were  to  be  entered  of  record, 
it  manifestly  followed,  at  least,  that  they  must  all  be 
made  in  writing. 

The  legislature  added  to  the  powers  and  duties 
of  the  Probate  Court  by  various  provisions  introduced 
in  revising  the  provincial  acts,  and  they  continued 
to  extend  them  by  a  series  of  subsequent  statutes, 
till  a  new  revisal  of  the  probate  laws  became  neces- 
sary. Among  these  additional  powers  and  duties 
may  be  mentioned  the  appointment  of  guardians  to 
spendthrifts;  removing  executors,  administrators  and 
guardians;  ordering  the  notice  to  be  given  on  their 
appointment ;  receiving  affidavits  of  the  notice  given; 
appointing  referees  in  certain  cases;  ordering  the 
sale  of  personal  estate  ;  granting  certificate  and  tak- 
ing bonds  preparatory  to  the  sale  of  real  estate  ;  or- 
derinof  the  sale  of  the  reversion  of  dower  in  insolvent 
estates  ;  ordering  wills  proved  out  of  the  govern- 
ment to  be  filed  and  recorded ;  issuing  dedimus  for 
taking  the  affidavits  of  subscribing  witnesses  to  wills ; 
requiring  new  bonds,  when  the  former  sureties  be- 
come insufficient ;  taking  bonds  of  trustees  to  minors 
and  otiiers,  and  in  some  cases  appointing  such  trus- 
tees. 

The  multiplied  provisions,  relating  to  these  and 

other  subjects  of  probate  jurisdiction,  being  enacted 
at  different  times,  and  involved  in  a  great  variety  of 
statutes,  were  attended  with  so  many  difficulties  and 
defects,  that  the  legislature  was  induced  to  under- 
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take  a  revision  of  the  probate  laws,  for  the  purpose 
of  reducing  tliese  scattered  provisions  into  a  more 
systematic  form,  and  incorporating  such  alterations 
and  amendments  as  might  appear  necessary.  Tlie 
result  of  this  revision  was  the  act  to  regulate  the  ju- 
risdiction and  proceedings  of  the  Courts  of  Probate.* 

The  object,  which  the  legislature  seems  to  have 
had  in  view,  was  in  a  great  measure  accomplished  by 
this  statute  ;  but  it  was  probably  found  inexpedient 
to  make  so  complete  a  revision  and  digest  of  the  pro 
bate  laws,  as  was  at  first  contemplated.  Many  parts 
of  these  appeared  to  be  too  closely  interwoven  with 
other  statutes  to  admit  of  a  separation  without  in- 
convenience ;  and  some  of  the  entire  laws  were 
thought  to  need  no  alteration.  But  we  find  in  this 
new  act  most  of  the  laws  and  provisions,  connected 
Avith  the  probate  department,  brought  together  in 
an  improved  state,  with  important  additions,  chiefly 
respecting  the  powers  of  the  Courts  of  Probate,  the 
partition  of  real  estates  among  heirs  and  devisees, 
and  the  duties  of  executors,  administrators,  guardians 
and  trustees  of  the  estates  of  minors  and  other 
persons. 

The  concurrent  authority  to  license  the  sale  of 
teal  estate,  in  certain  cases,  was  now  given  to  these 
Courts:  and  the  power  of  granting  administration  on 
the  estates  of  persons  dying  out  of  the  Common- 
wealth, but  leaving  property  within  it,  was  declared 
in  express  terms ;  as  was  also  the  duty  of  passing  all 
orders  and  decrees  in  writing,  and  having  them  duly 

*  Stat.  1817,  c.  190. 
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recorded.  A  decree  of  approval  was  required  on  all 
bonds  accepted  by  the  Judge  of  Probate,  and  his  con- 
sent and  order  were  made  essentia),  in  a  variety  of 
cases,  to  the  proceedings  of  executors,  administra- 
tors and  guardians,  in  the  discharge  of  their  respect- 
ive trusts. 

Additional  restrictions,  too,  were  imposed  by  this 
act  on  the  Judges  and  Registers  of  Probate,  in  rela- 
tion to  being  of  counsel  to  parties.  It  was  now  enact- 
ed, "  that  no  Judge  of  Probate  shall  be  allowed  or 
admitted  to  have  a  voice  in  judging  and  determining, 
nor  be  permitted  to  be  of  counsel,  or  to  act  as  attor- 
ney, either  in  or  out  of  the  court,  in  any  civil  action, 
or  other  process  or  matter  whatsoever,  which  may 
depend  on,  or  have  relation  in  any  way  to,  any  sen- 
tence, or  deci'ee,  made  or  passed  by  him,  in  his  office 
aforesaid.  Nor  shall  he  be  of  counsel  or  attorney  in 
any  civil  action  for  or  against  any  executor,  adminis- 
trator, or  guardian,  as  such,  within  the  county  in 
which  said  Judge  shall  reside.  And  no  Register  of 
Probate  shall  be  of  counsel,  or  in  any  way,  directly 
or  indirectly,  act  as  an  attorney,  in  any  matters  and 
things  whatsoever,  which  are  or  may  be  pending  in 
the  Court  of  Probate,  of  which  he  is  Register,  or  in 
any  appeals  therefrom." 

Although  much  was  effected  by  the  legislature  in 
passing  this  important  act,  yet  much  that  is  most  de- 
sirable was  left  unattempted  by  them.  While  the 
jurisdiction  of  the  Courts  of  Probate  has  been  thus 
constantly  extending,  and  their  duties  becoming  more 
complex  and  arduous,  no  sufficient  guide  has  been  pro- 
vided for  them  in  conducting  their  proceedings  as  to 
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the  necessary  forms,  or  processes ;  the  legislature 
having  done  little  more  than  to  declare  the  power  of 
the  respective  Judges  to  do  what  is  needful  in  these 
respects.  On  some  points,  indeed,  the  statutes  pre- 
sent a  perplexing  variety,  if  not  inconsistency,  which 
is  calculated  to  mislead  those,  who  look  not  beyond 
them.  The  duty  of  giving  previous  notice  to  ad- 
verse parties  is  in  many  cases  left  to  be  inferred,  or 
understood,  as  of  common  right ;  while  in  others,  with- 
out any  apparent  reason  for  the  distinction,  the  legisla- 
ture has  expressly  required  it  to  be  given.  The  stat- 
ute, for  instance,  which  declares  the  authority  of  the 
Judge  of  Probate  to  remove  executors  and  adminis- 
trators, contains  no  intimation  as  to  previous  notice  to 
them ;  but  that  which  gives  the  same  power  over 
guardians  is  very  express  on  the  subject.  In  some 
cases,  however,  Avhen  assigning  an  important  duty  to 
the  Courts  of  Probate,  the  legislature  has  clearly  point- 
ed out  the  course  to  be  pursued  in  performing  it ;  and 
thereby  indicated  the  proper  course  in  other  analagous 
cases.  In  providing  for  the  appointment  of  guardians 
to  spendthrifts ;  for  filing  and  recording  wills,  proved 
out  of  the  government ;  for  the  probate  of  wills  from 
the  evidence  of  depositions  taken  by  dedimus ;  for 
granting  administration  on  estates  in  which  a  Judge  of 
Probate  is  interested ;  the  statute,  in  each  case,  re- 
quires the  application  to  the  Judge  to  be  made  in 
writing,  directs  the  notice  to  be  given,  and  thus  points 
out  the  general  course  of  proceeding.  But  in  no  instance 
have  any  forms  of  procedure  been  prescribed  by  stat- 
ute for  these  Courts  ;  nor  has  the  legislature  attempt- 
ed to  produce  a  uniformity  of  probate   proceedings 
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in  the  several  counties.  These,  as  under  the  province 
charter,  being  still  left  to  the  learning  and  discretion 
of  the  respective  Judges  of  Probate,  must  of  course 
vary,  as  the  Judges  have  varied  in  their  knowledge 
and  application  of  the  laws.  In  some  of  the  counties, 
ancient  usages  prevailed,  long  after  the  constitution 
and  statutes  of  the  Commonwealth  required  a  change; 
while  in  others  they  have  been  altered,  not  only  in 
conformity  to  statute  provisions,  but  to  the  rules  and 
principles  of  the  common  law.  It  was  natural  for 
Judges  of  Probate,  not  conversant  in  these  principles, 
to  regard  as  essential  to  their  proceedings  only  what 
was  required  in  express  terms  by  some  statute  ;  and 
thus,  for  example,  to  adjudge  a  man  non  compos,  and 
assign  the  Avhole  custody  of  his  person  and  estate  to 
another,  w'ithout  previous  notice  to  him;  although 
in  granting  guardianship  over  the  property  of  a  spend- 
thrift, they  would  be  strict  in  giving  such  notice,  be- 
cause, in  this  case,  the  statute  happens  to  provide 
for  it. 

The  decisions  of  the  Supreme  Court  have  at  length 
removed  all  doubts  of  this  nature,  and  plainly  shewn 
the  degree  of  caution  and  exactness  necessary  in  the 
proceedings  of  the  Judges  of  Probate  ;  not  only  in 
conforming  to  statute  regulations,  but  in  regarding 
rights,  which  rest  on  the  constitution  and  the  common 
law  alone.  Notice  to  parties,  whose  rights  are  to  be 
affected  by  such  proceedings,  is  declared  to  be  essen- 
tial even  to  bring  them  within  the  jurisdiction  of  the 
Probate  Court. 

In  proceedings  at  common  law,  if  judgment  has 
gone  against  a  party,  without  his  having  had  legal 
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notice  of  the  action,  it  may  be  reversed  by  writ  oJ" 
error.  But,  as  no  writ  of  error  lies  to  the  Probate 
Court,  a  party,  who  is  injuriously  affected  by  any  of 
its  decrees,  has  no  means  of  reversing  them  but  by 
appeal ;  and,  if  he  has  had  no  opportunity  of  availing 
liimself  of  this  remedy,  he  has  a  right,  whenever 
they  are  produced  against  him,  to  aver  and  prove 
their  nullity. 

This  is  settled  and  clearly  explained  in  a  case,* 
where  his  honor  Judge  Jackson  delivered  the  opinion 
of  the  whole  Court ;  in  which  they  say  :  "  If  it  ap- 
pear, that  the  Judge  of  Probate  has  exceeded  his 
authority ;  or  that  he  has  undertaken  to  determine 
the  rights  of  parties,  over  whom  he  has  no  jurisdic- 
tion;  whether  the  want  of  jurisdiction  arise  from 
their  not  having  been  duly  notified,  not  regularly  be- 
fore him,  or  from  any  other  cause  ;  or  that  he  has 
proceeded  in  a  case  expressly  prohibited  by  law  ;  in 
all  such  cases,  the  party  aggrieved,  if,  without  any 
laches  on  his  part,  he  has  had  no  opportunity  to  ap- 
peal, may  consider  the  act  or  decree  as  void." 

This  preliminary  view  cannot  be  better  closed, 
than  with  the  followins:  observations  of  the  learned 
Chief  Justice,  in  declaring  the  opinion  of  the  Court 
in  another  case,t  where  the  decree  of  a  Judge  of 
Probate,  appointing  a  guardian  to  a  person  found  to 
be  non  compos,  was  reversed  for  want  of  notice,  and 
where  other  defects  in  the  probate  proceedings  were 
apparent. 

"  We  have  been  surprised  of  late  to  find  an  irregu- 
larity in  the  probate  offices,  in  several  of  the  coun- 

*  xi.  Mass.  Rep.  507.  t  xiv.  222. 
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ties  ;  which  we  think  it  important  should  be  correct- 
ed in  their  future  proceedings.  It  consists  in  the 
omission  to  enter  of  record  orders  and  decrees,  which 
often  have  an  essential  and  final  effect  upon  proper- 
ty to  a  very  considerable  amount.  In  the  case  now 
before  us,  it  appears  that  no  formal  decree  was  ever 
passed,  declaring  the  appellant  non  compos ;  or,  if 
passed,  that  the  only  evidence  of  it  rests  in  the  reci- 
tal which  precedes  the  letter  of  guardianship.  This 
seems  to  us  as  irregular,  as  it  would  be  for  a  common 
law  court  to  issue  execution,  Avithout  any  evidence  of 
a  judgment,  except  what  might  be  contained  in  the 
execution. 

"  A  Court  of  Probate,  although  not  technically  a 
court  of  record,  ought  to  have  a  perfect  record  of  all 
its  orders  and  decrees  ;  and  it  was  for  this  purpose 
principally  that  the  Constitution  established  the  office 
of  Register.  Orders  of  notice,  among  other  things, 
should  be  recorded  ;  or,  if  not,  should  be  filed,  Avith 
the  return  upon  them  :  and  in  all  important  decrees, 
if  previous  notice  has  been  given,  that  fact  should  be 
recited  in  the  decree. 

"  We  have  been  thus  particular,  with  a  view  to 
produce  uniformity  of  practice  in  a  court,  whose  du- 
ties and  jurisdiction  affect,  at  one  time  or  another, 
every  estate  in  the  community.  And  it  is  the  more 
important  that  this  should  be  attended  to  in  the  pro- 
bate offices,  as  any  material  defect  will  render  the 
proceedings  null  at  any  period,  when  they  shall  be 
brought  in  question  ;  it  having  been  determined  that 
orders  and  decrees  of  those  courts  may  be  avoided 
by  plea  ;  they  not  being,  like  judgments  at  common 
]aw,  reversible  by  writ  of  erroro" 
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II. 

THE  FORMER  PRACTICE  OF  THE  PROBATE  COURT 
IN  THIS  COUNTY,  AND  THE  CHANGES  RE- 
CENTLY   INTRODUCED. 


The  cursory  view  which  has  here  been  taken  of 
the  progress  of  the  probate  jurisdiction,  from  the  set- 
tlement of  the  country  to  the  present  time,  is  sufficient 
for  the  purpose  intended.  It  enables  us  to  account 
for  the  informal  and  loose  practice  which  so  long  pre- 
vailed in  the  Probate  Courts  of  some  of  the  counties, 
and  shews  us  that  the  practice  ought  now  to  be  dif- 
ferent. We  have  seen  that  under  the  colonial  gov- 
ernment no  regard  was  had  to  forms  in  the  probate 
of  Avills  and  granting  administrations ;  that  these  were 
first  introduced  by  Andros,  acting  as  Ordinary,  and 
though  continued  in  use,  had  not  the  sanction  of  le- 
gitimate authority  to  recommend  the  extension  of 
them  ;  that  under  the  province  charter  the  Judges  of 
Probate  derived  their  jurisdiction  from  the  Governor 
and  Council,  and  were  considered  as  their  surrogates ; 
and  consequently  that  the  legislature  did  not  prescribe 
for  their  Courts,  as  they  did  for  the  Courts  of  com- 
mon law,  the  necessary  forms  and  processes.  Hence 
the  practice  and  usages  of  these  Courts  grew  up  with- 
out system  or  uniformity;  and,  being  once  settled,  con- 
tinued to  exist  against  the  spirit  and  principles  of  the 
constitution  and  laws. 
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In  no  part  of  the  Commonwealth,  perhaps,  was 
this  more  remarkably  the  case,  than  in  the  county  of 
Essex.  The  practice,  which  prevailed  in  the  probate 
office  here,  and  the  usages  of  the  Court,  so  far  from 
having  conformed  to  legal  requirements,  seem  to  have 
become,  in  many  respects,  more  lax  and  irregular.  We 
find,  for  instance,  that  soon  after  the  first  establishment 
of  the  probate  office,  letters  testamentary,  letters  of  ad- 
ministration, and  letters  of  guardianship  Avere  recorded 
at  length ;  but  this  practice  ceased  to  be  followed,  and 
was  not  resumed,  even  after  the  law  had  so  fully  and 
expressly  stated  the  duty  of  tlie  Register  to  record  all 
such  papers.  Letters  testamentary,  indeed,  were  not 
commonly  issued.  Correct  forms  of  letters  for  ad- 
ministrators and  guardians,  and  of  warrants  for  com- 
missioners were  in  use  :  but  the  irregularities,  noticed 
by  the  Supreme  Court,  with  others,  which  were  still 
more  the  subject  of  complaint  within  the  county,  ex- 
isted to  a  great  degree  at  a  very  recent  period. 

It  was  thought  to  be  a  dangerous  practice  for  a 
Judge  of  Probate,  however  pure  his  motives  might  be, 
to  confer  with  a  party  about  matters  judicially  pend- 
ing before  him,  or  to  give  advice  and  directions  con- 
cerning them.  This  appeared  necessarily  to  have  a 
tendency  unduly  to  influence  the  final  opinions  of  a  Judge, 
having  the  ordinary  frailties  of  humanity,  and  to  place 
at  some  hazard  the  rights  of  parties  adversely  inter- 
ested. So  also  appeared  the  equally  prevalent  prac- 
tice of  omitting  notice  to  such  parties  of  proceed- 
ings, affecting  their  riglits.  The  practice  of  perform- 
ing important  judicial  acts  by  word  of  mouth  only,  and 
©f  course  wholly  omitting  to  enter  them  of  record,  was 
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less  obvious  to  the  public  eye,  but  not  less  observable  on 
a  nearer  view  of  the  probate  ofllcc.  In  almost  all  cases, 
ilie  applications  to  the  Probate  Court  were  verbal;  in 
many  cases,  the  decrees  and  orders  were  also  verbal, 
and  the  commissions  or  warrants,  issuing  thereupon, 
onh"  in  "writing ;  and  in  some  cases,  the  application,  the 
decree  and  the  warrant,  or  directions  for  carrying  the 
decree  into  effect,  were  all  verbal ;  and  no  trace  of 
the  proceedings  was  to  bs  found  on  the  probate  files 
or  records. 

In  thus  referring  to  practices  of  the  late  probate 
officers,  no  reflection  is  intended  upon  those  excellent 
and  venerable  men,  whose  attention  was  not  awaken- 
ed to  the  changes  required  by  the  progress  of  our  laws 
and  jurisprudence.  But  however  excusable  such  a 
course  of  proceedings  may  have  been  in  them,  it 
would  be  unpardonable  in  their  successors  to  pursue 
ihe  same  course,  when  the  rules  and  principles  of  law, 
shewing  it  to  be  improper,  have  become  too  clearly 
settled  to  be  mistaken. 

The  changes,  introduced  by  the  present  Judge,  in 
ihe  mode  of  conducting  the  duties  of  his  office,  are 
chiefly  the  following: 

First,  to  avoid,  as  far  as  possible,  conferring  or  ad- 
vising with  parties  out  of  court,  and  not  in  the  pre- 
sence of  each  other,  concerning  matters  subject  to 
his  judicial  determination. 

Secondly,  to  require  a  written  application  to  the 
Probate  Court,  signed  by  the  party  applying,  his  agent 
or  attorney,  in  all  cases,  Avhere  facts  are  stated  by  him, 
necessary  to  be  understood  and  considered   by   th« 


34 

Court,  as  the  ground  of  the  decree   or  proceedings 
prayed  for. 

Thirdly,  to  order  due  notice  to  parties  adversely 
interested,  whenever  it  appears  to  be  required  either 
by  statute  provisions,  or  by  the  general  rules  of  law. 

Fourthly,  to  pass  all  orders,  decrees  and  other  ju- 
dicial acts,  proper  to  be  recorded,  in  writing  ;  and  in 
like  manner  to  issue  all  commissions,  warrants,  or  di- 
rections necessary  to  be  given,  for  carrying  into  execu- 
tion any  decrees  or  judgments  of  the  Court. 

Most  of  these  regulations,  being  clearly  required  by 
the  laws  of  the  Commonwealth,  will  not  now  be  call- 
ed in  question ;  but  no  one  of  them  was  adopted  from 
a  deeper  sense  of  duty  than  the  first,  Avhich  appears 
not  to  be  so  fully  understood  and  approved. 

To  those,  however,  who  take  an  enlightened  view 
of  the  judicial  oflice,  and  of  the  constitution  and  laws 
in  relation  to  it,  it  must  be  manifest,  that  every  Judge 
is  bound  to  keep  his  mind  free  from  all  influence  upon 
his  decisions,  except  what  arises  from  the  law  and  the 
facts  of  the  case.  We  live  under  '*  a  government  of 
laws,  and  not  of  men ;"  and  our  Judges  are  to  be 
"  as  impartial  as  the  lot  of  humanity  will  admit."  So 
declares  the  Constitution.  Independently  then  of  any 
statute  prohibitions,  no  Judge  is  at  liberty  to  lend  an 
ear  to  the  story  of  one  party  aside  from  the  other ; 
much  less  to  confer  and  advise  with  such  party  about 
matters,  which  are  to  come  judicially  before  him.  And 
what  is  there  to  justify  the  Probate  Judges  in  disre- 
garding this  obligation  ?  Has  the  constitution  or  the 
laws  made  an  exception  in  their  favour  ?  Has  the 
legislature,  by  any  of  their  acts,  given  them  a  promise 
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o(  impunity  ?  The  only  distinction,  to  be  tbuncl  m 
our  statute  book,  between  them  and  other  Judges,  in 
this  respect,  consists  in  the  more  express  provisions 
for  guarding  them  against  all  improper  influence.  This 
surely  seems  to  imply  any  thing  rather,  than  that  a  less 
degree  ol"  caution  is  necessary  to  be  observed  by  them. 
The  peculiar  usages,  which  gave  occasion  to  the 
restrictive  provisions  of  the  statute,  had  their  origin 
in  times  very  different  from  the  present.  Under  the 
simple  government  of  our  ancestors,  when  the  whole 
administration  of  the  laws  was  rather  paternal,  than 
upon  fixed  principles  ;  when  those  employed  in  the 
settlement  of  estates  received  no  documents  from 
the  Court  for  their  guidance,  and  could  perhaps  find 
no  means  of  information,  but  by  applying  to  the 
magistrates  who  appointed  them,  it  was  natural  and 
even  necessary  for  these  magistrates  to  advise  them 
in  their  proceedings.  As  controversies  rarely  hap- 
pened in  these  matters,  little  inconvenience  was 
found  to  attend  such  a  practice.  Similar  circum- 
stances, though  operating  witll  Jess  force,  induced 
the  Judges  of  Probate,  in  some  of  the  counties,  to 
continue  the  practice  long  after  the  reasons  for  it 
had  ceased  to  exist,  and  the  principles  settled  by  the 
constitution  and  laws  had  forbidden  it.  Our  ances- 
tors, however,  were  not  ignorant  of  the  sacred  na- 
ture of  the  judicial  office,  nor  wholly  inattentive  to 
the  means  of  guarding  it  from  undue  influence.  By 
the  colonial  laws,  no  relation  of  either  party  was  al- 
lowed to  sit  in  the  cause,  as  Judge  ;  and  any  person, 
who  should  ask  advice  of  a  magistrate,  in  a  case 
wherein  he  might  afterwards  be  plaintiff  before  him, 
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was  liable  to  lose  his  action,  and  pay  the  costs;  and  n 
defendant  doing  the  like  was  subject  to  pay  a  fine  to 
the  plaintiff.  Had  the  restrictions,  imposed  by  the 
legislature  of  the  Commonwealth,  been  thus  laid  up^ 
on  the  parties,  instead  of  the  probate  officers,  there 
might  have  been  less  danger  of  a  too  strict  compli- 
ance with  the  law  on  the  part  of  the  latter.  The 
Judge  would  probably  have  been  exposed  to  but  few 
applications  for  advice  in  controverted  cases ;  and  it 
is  not  often  much  wanted  of  him  in  any  other. 

Still  it  is  asked,  why  a  Judge  of  Probate  may  not 
safely  give  advice  and  directions  in  cases  where  no 
controversy  can  happen.  But  how  is  he  to  distin- 
guish such  cases  ?  Controversies  often  sprmg  up 
unexpectedly  to  the  parties  themselves.  Can  the 
Judge  possibly  discern,  in  any  case,  that  none  will 
arise?  Besides,  if  he  had  such  a  power  of  discern- 
ment, does  the  law  except  even  such  cases  ?  May 
not  the  rights  of  parties,  who  have  no  means  of  being 
represented  before  him,  be  prejudiced  by  his  be- 
coming adviser,  upon  a  partial  hearing,  of  those  op- 
posed to  them  in  interest  ?  Can  the  Judge  himself 
have  perfect  confidence  in  the  correctness  of  opin- 
ions, given  upon  such  partial  hearing?  Yet  may  not 
the  result  of  them  be  the  very  subject  of  his  future 
adjudication  ?  And  m  deciding  upon  it  will  he  be  as 
impartial  as  the  lot  of  humanity  will  admit  ?  If  he 
advise  the  particular  acts  of  an  executor,  administra- 
tor, guardian,  or  other  party  accountable  before  him, 
does  he  not  in  some  degree  assume  the  responsibility 
of  their  acts  ?  And  just  so  far  as  he  feels  this  re- 
sponsibility, it  is  manifest,  that  his  mind  is  disqualified 
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lor  impartial  judgment,   in   any  question   that   may 
arise  respecting;  tliem. 

But  were  the  law  less  strict  and  universal,  it  would 
yet  seem  prej)osterous  for  a  Judge  of  Probate,  in  the 
multitude  of  cases  always  pending  in  the  probate 
office,  each  involving  various  and  complicated  con- 
cerns, and  all  beyond  his  personal  knowledge,  to 
attempt  the  task  of  advising  about  them,  or  giving 
any  other  than  those  general  directions,  which  are 
contained  in  the  documents  usually  issued  from  his 
court.  Sufficient  for  him  are  his  own  arduous  and 
appropriate  duties ;  and  the  law  has  therefore  con- 
fined him  to  these,  as  it  has  bound  the  Register,  and 
those  who  act  under  authority  from  the  Probate 
Court,  to  the  performance  of  their  respective  duties, 
upon  their  own  responsibility.  For  the  Register  to 
act  the  part  of  counsel,  in  matters  before  the  Pro- 
bate Court,  is  less  incompatible  with  the  nature  of 
his  office,  than  it  would  be  for  the  Judge  to  do  it ; 
but  the  provisions  of  the  statute  are  very  express 
in  restraining  the  Register  from  such  a  practice,  the 
legislature  considering  undoubtedly  that  his  own  la- 
borious employment  demands  his  undivided  atten- 
tion. This  is  always  a  sufficient  answer,  Avhy  he 
should  decline  to  interfere  with  his  advice  and  coun- 
sel in  the  employments  assigned  to  others.  But  is 
not  the  wisdom  of  the  law  manifest  in  thus  confining 
the  Judge  and  the  Register,  as  well  as  executors, 
administrators,  guardians,  trustees,  and  commission- 
ers, to  their  respective  appropriate  duties  ?  Each 
of  these  is  selected  and  qualified  for  his  peculiar  trust : 
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and  therefore  all  their  respective  trusts  are  best  ful- 
filled, while  each  keeps  within  his  own  province. 

The  general  directions  of  the  law,  which  it  is  pro- 
per for  the  Judge  to  give  to  those  in  subordinate  trusts, 
are  comprised  in  the  various  documents,  with  which 
all  are  alike  furnished  on  their  appointment.  These 
are  designed  to  be,  when  duly  regarded,  a  sufficient 
general  guide.  The  administrator,  for  instance,  by 
looking  into  his  commission,  will  see  his  duties,  and  be 
reminded  at  what  time  to  return  his  inventory,  and 
when  to  settle  his  account  of  administration.  His  or- 
der for  giving  notice  prescribes  the  manner  of  doing 
it,  accompanied  with  the  requisite  forms,  not  only  for 
advertising,  but  for  making  affidavit  of  it,  and  mentions 
the  time,  within  which  the  affidavit  must  be  returned 
pursuant  to  law.  The  warrant  of  appraisal  directs  the 
proceedings  of  those,  who  are  charged  with  this  duty. 
So  also  upon  the  appointment  of  executors,  guardians, 
trustees  and  others  ;  the  papers,  suitable  to  each,  as  a 
legal  guide,  are  invariably  furnished.  If  more  partic- 
ular information  becomes  necessary  from  the  peculiar 
circumstances  of  any  estate,  there  are  abundant  means 
of  obtaining  it  with  strict  propriety.  The  statutes 
and  various  directories,  with  abstracts  of  the  laws  on 
these  subjects,  are  always  to  be  found,  as  well  as  per- 
sons practically  conversant  in  probate  concerns,  and 
qualified  to  advise  about  them  in  ordinary  cases. 
There  can  seldom  be  occasion  of  applying  to  the  Judge 
for  information,  but  when  advice  of  learned  counsel  is 
needed ;  and  then  perhaps  it  is  more  than  ever  im- 
proper to  consult  him. 

As  to  a  great  variety  of  matters  merely  practical,  or 
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about  which  no  possible  question  can  arise  before  the 
Jud^e  of  Probate,  it  is  still  the  practice  in  Essex,  as 
elsewhere,  to  give  the  directions  which  are  incidentally 
called  for,  and  especially  to  aJord  all  necessary  infor- 
mation, as  to  the  modes  of  proceeding  in  the  Probate 
Court,  required  to  be  observed  by  those  who  have  bu- 
siness to  transact  there.  This  sort  of  information  the 
present  Judge  has  been  desirous  of  communicating, 
whenever  a  proper  opportunity  has  occurred  ;  it  being- 
only  on  questions,  which  from  the  nature  of  the  sub- 
ject of  inquiry,  it  appears  to  be  inconsistent  with  his 
judicial  duties  to  answer,  that  he  feels  bound  to  be 
silent. 

The  other  changes  mentioned  respect  the  system 
of  proceedings,  adopted  pursuant  to  the  authority  and 
obligation  of  the  Judge  of  Probate,  to  make  out  and 
establish  all  needful  processes  for  the  business  of  his 
Court.  In  doing  this,  he  must  of  course  regard  the 
duties  and  various  acts,  to  be  performed ;  and  the  di- 
rections of  the  law,  as  to  the  manner  of  performing 
them. 

A  petition  of  some  sort  and  form  to  the  Probate 
Court,  with  satisfactory  evidence  of  certain  facts,  as 
the  foundation  of  its  proceedings  thereon,  is  indispen- 
sable in  all  the  principal  cases.  So  also  a  decree  or 
judgment  of  the  Court  must,  in  some  form,  be  passed 
upon  every  application ;  and  when  passed,  but  not  be- 
fore, the  judicial  acts  needful  to  carry  it  into  full 
etfect  must  be  performed. 

Thus,  for  instance,  in  granting  letters  of  administra- 
tion, the  first  requisite  is  a  petition  of  the  party  ap- 
plying therefor,  shewing  the  decease  of  the  intestate, 
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and  other  facts  necessary  to  bring  tlie  case  witliiii  the 
jurisdiction  of  the  Court,  and  to  exhibit  the  grounds 
on  which  the  petitioner  makes  his  claim.  If  no  pre- 
vious order  of  notice,  or  citation,  is  required  ;  or,  if  re 
quired,  after  it  is  accomplished,  the  next  requisite  is  a 
decree,  granting  or  denying  the  prayer  of  the  petition. 
If  granted,  and  no  appeal  from  the  decree  is  made, 
the  orders  and  judicial  acts,  depending  upon  it,  then 
follow  of  course  :  as,  accepting  and  approving  the  bond, 
issuing  the  letters  of  administration,  appointmg  tlie  aj> 
praisers,  and  directing  the  proper  notice  to  be  given 
by  the  administrator. 

So  in  more  simple  cases,  as  causing  partition,  as- 
signing dower,  making  allowance  to  widows,  ordering 
the  sale  of  real  or  personal  estate,  a  decree  upon 
the  application  precedes  the  executive  order  or  war- 
rant— a  determination  of  the  Court,  written,  verbal 
or  mental,  whether  to  do  the  thing  prayed  for  or  not, 
is  necessarily  formed  before  proceeding  to  effect  it. 
Now,  all  these  various  orders,  decrees,  determina- 
tions and  judicial  acts,  must,  as  we  have  seen,  be  made 
in  writing,  and  entered  of  record  ;  and  appropriate 
forms  for  them  are  essential  to  method,  dispatch  and 
security,  in  the  proceedings  of  the  Probate  Court. 

To  regulate  the  necessary  forms  and  processes  is  in- 
deed among  the  most  difficult  tasks  left  by  the  legisla, 
ture  to  the  discretion  of  the  respective  Judges  of  Pro- 
bate. In  attempting  to  accomplish  this  task  here,  it 
was  an  object  to  preserve  as  much  simplicity  and  uni- 
formity in  the  modes  of  proceeding,  as  was  practi- 
cable, and  to  avoid  all  needless  innovations.  Conse- 
quently, the  forms  already  in  use  were  retained,  with 
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little  or  no  alteration ;  and  regard  was  had  to  them, 
and  to  the  analogies  of  the  law,  and  the  practice  of 
other  Courts,  In  preparing  those  which  have  been 
adopted. 

The  propriety  of  the  changes  Introduced  seems 
now  to  be  generally,  If  not  universally,  admitted  ;  ex- 
cept that  of  substituting  written  for  oral  petitions. 
Objections  are  still  sometimes  heard  against  this,  as 
an  unnecessary  innovation.  But  when  it  is  recollect- 
ed that  the  rule  requiring  written  applications  is  of 
limited  extent,  and  that  In  all  those  cases,  where  the 
facts  sufficiently  appear  to  the  Court  without  a  state- 
ment of  them  by  the  party  applying,  the  subject  of 
his  application  Is  taken  up  and  considered,  on  his  ver- 
bal motion  merely,  these  objections  lose  much  of 
their  weight;  and,  It  is  believed,  they  will  wholly 
disappear,  when  the  reasons  of  the  rule  are  fully 
nnderstood. 

This  regulation,  to  the  extent  adopted,  appeared 
to  be  an  essential  part  of  a  system  of  probate  pro- 
ceedings; and  was  suggested  no  less  by  legal  analogy, 
than  by  its  manifest  usefulness.  What  better  guide 
can  the  Judge  of  Probate  find  for  the  exercise  of 
the  discretion  left  to  him  in  regulating  the  practice 
of  his  Court*;  than  the  manner.  In  which  the  legisla- 
ture have  exercised  their  wisdom  in  directing  the 
practice  of  other  Courts,  in  the  discharge  of  similar 
duties,  and  of  his  own  Court,  so  far  as  they  have 
undertaken  to  prescribe  the  course  of  proceeding? 
This  guide  could  not  be  mistaken,  either  as  to  the 
proper  mode  of  application  to  the  Probate  Court,  or 
^he  manner  of  executing  its  decrees.  In  the.Courts 
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of  common  law,  suits  and  petitions  are  made  in  wri- 
ting, as  well  as  the  judgments  rendered  thereon,  and 
the  precepts  of  execution.  Such  practice  is,  in  eve- 
ry judicial  Court,  manifestly  essential  to  correct  and 
orderly  proceedings,  both  on  the  part  of  the  Court, 
and  of  those  to  whom  its  authority  is  delegated. 
The  Court,  before  passing  judgment,  must  have  suffi- 
cient knowledge  of  the  facts  and  principles,  on  which 
it  is  founded  ;  and  those,  who  are  required  to  exe- 
cute it,  must  clearly  understand  what  they  are  direct- 
ed to  do.  This,  in  a  multiplicity  of  complex  busi- 
ness, cannot  be  accomplished  by  oral  petitions  and 
directions  :  and  hence  the  necessity  of  written  appli- 
cations, in  all  cases,  where  facts  are  to  be  exhibited 
by  the  suitor,  demanding  the  deliberate  consideration 
of  the  Court. 

The  experience  of  all  tribunals  for  settling  claims 
and  dispensing  justice  has,  almost  immemorially,  sanc- 
tioned this  practice  ;  and,  therefore,  it  seems  the  more 
extraordinary,  that  objections  should  be  made  to  its 
adoption  in  the  Probate  Court  :  for  no  where  can  it 
be  more  necessary,  than  it  is  here,  to  safe  and  cor- 
rect proceedings.  The  conductors  of  suits  in  this 
Court  are  not,  generally,  like  those  in  the  Courts  of 
common  law,  conversant  in  the  business  they  under- 
take, and  familiar  with  the  laws  and  with  legal  pro- 
ceedings, and  cannot  therefore  be  expected  to  state, 
with  more  clearness  or  precision,  the  facts  they  intend 
to  present  for  the  consideration  of  the  Court,  nor  al- 
ways to  discern  what  facts  are  material  Besides, 
it  is  known  to  be  an  uncontrolable  custom  for  pro- 
bate suitors  to  throng  the  Court  at  once  with  a  great 
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variety  of  applications,  each  soliciting  immediate  at- 
tention to  liis  own,  while  many  of  the  parties  too  are 
personally  unknown  to  the  probate  officers.  What 
can  more  tend  to  create  confusion  in  the  mind  of  a 
Judge,  and  to  disqualify  him  for  patient  deliberation 
and  correct  decision,  than  such  a  press  of  various 
petitions,  verbally  and  imperfectly  stated,  and  often 
on  authority,  which  cannot  be  satisfactory?  How  is 
it  possible  for  him  to  have  a  clear  view  of  the  facts 
in  each  case,  and  to  keep  them  in  his  mind  distinct 
from  the  facts  in  other  cases,  when  all  are  thus  pre* 
sented  to  him  in  quick  succession ;  even  were  there 
no  defect  in  the  evidence  which  supports  them?  In 
England  an  affidavit  is  required  of  the  party  taking 
administration.  This  would  seem  not  unreasonable  ; 
but  the  signature  of  the  petitioner,  his  agent,  or  at- 
torney, to  the  statement  of  facts  made  by  him,  is 
surely  the  lowest  degree  of  satisfactory  proof. 

In  this  view  alone,  the  propriety  of  the  rule  re- 
quiring written  applications  is  sufficiently  manifest ; 
but  it  is  most  important,  as  conducing  to  the  orderly, 
prompt,  and  correct  proceedings  of  the  Court.  Pe- 
titions in  writing,  however  multiplied,  may  be  taken 
up  distinctly,  and  each  deliberately  considered.  Par- 
ties too,  especially  if  aided  by  appropriate  forms, 
can  more  clearly  and  truly,  as  well  as  more  con- 
veniently, exhibit  their  facts  in  written  petitions, 
prepared  with  consideration,  than  by  a  verbal  state- 
ment. The  practice,  therefore,  is  as  reasonable,  as 
it  is  important.  It  has  also  the  sanction,  both  of 
the  legislature  and  of  the  Supreme  Court  of  Probate. 
In  those  cases,  wherein  the  legislature  has  had  occa- 
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slon  to  prescribe  tlie  course  of  proceeding  in  the 
Probate  Court,  as  before  intimated,  the  apphcation 
is  directed  to  be  made  in  writing ;  why  then  should 
it  not  be  so  made  in  similar  cases,  left  to  the  regula- 
tion of  the  Judge  ?  Does  the  probate  of  a  will  by  affi- 
davits, or  granting  letters  of  administration  where 
another  Judge  is  interested,  require  a  peculiar  mode 
of  application  to  the  Court  ?  If  not,  that  which  is 
proper  in  such  instances,  is  proper  in  all  applications 
for  the  probate  of  wills,  and  granting  letters  of  ad- 
ministration. The  Supreme  Court  evidently  con- 
sider it  as  a  matter  of  course,  when  a  Judge  of  Pro- 
bate is  applied  to  for  license  to  sue  a  probate  bond, 
that  "  an  application  be  made  to  him  in  writing;" 
and  thus  implicitly  recommend  the  practice  in  all 
similar  cases.* 

The  principal  objection  to  the  substitution  of  writ- 
ten for  oral  applications  undoubtedly  arises  from 
the  increase  of  probate  expenses  attending  the 
change.  But  with  respect  to  the  fees  of  the  Judge, 
who  is  alone  responsible  for  it,  no  diiference  is  made 
by  this  change  ;  his  decrees  and  services  being  the 
same,  whatever  may  be  the  mode  of  applications  to 
him.  It  therefore  furnishes  no  just  ground  for  any 
insinuation  of  "  abuses,  under  pretence  of  other  ser- 
vices, by  multiplying  forms  or  enhancing  fees."  The 
labors  of  the  Register  are,  indeed,  much  increased  by 
having  the  applications  of  suitors,  as  well  as  the  con- 
sequent acts  of  the  Court,  made  in  wTiting  ;  and  they 
are  much  increased  also  by  his  more  strict  observance 

*  xvi  Mass.  Rep.  528 
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of  the  statute  prescribing  his  duties,  and  his  entering 
oi'  record  many  papers  and  decrees,  which  it  was  not 
before  customary  to  record.  How  he  can  lawfully 
omit  doing  all  this,  while  the  statute  continues  thus 
express  and  comprehensive,  it  is  difficult  to  discern. 
Whether  it  would  be  an  improvement,  after  provid- 
ing that  all  orders  and  decrees  of  the  Probate  Court, 
with  the  facts  on  which  they  are  founded,  should  be 
recorded,  and  prescribing  the  forms  of  commissions, 
warrants,  and  other  documents  issued  by  the  Court, 
as  well  as  of  all  bonds  taken,  to  dispense  with  the  re- 
cord of  these  formal  papers,  is  for  the  consideration 
of  the  legislature. 

As  the  state  of  the  law  in  relation  to  probate  fees 
appears  not  to  be  generally  understood,  it  may  be 
proper  here  to  make  some  explanatory  observations 
upon  the  subject. 

Soon  after  the  arrival  of  the  province  charter,  an 
act  was  passed  regulating  the  fees  of  various  public 
officers,  and  forbidding  the  taking  of  greater  fees  lor 
the  matters  therein  mentioned.  Specific  fees  were 
prescribed  for  the  services  then  required  of  the  Judge 
and  Register  of  Probate,  substantially  as  they  have 
continued  to  the  present  time ;  except  that  none  were 
provided  for  the  appointment  of  guardians  to  minors, 
and  that  a  difference  was  made  in  the  fees  for  grant- 
ing administration  or  probate  of  a  will,  between  es- 
tates of  thirty  pounds  and  upwards,  and  all  estates  be- 
low this  value.  No  other  regulation  of  fees  took 
place  for  about  half  a  century,  when  this  act  was  re- 
vised ;  the  fees  for  granting  guardianship  of  minors 
Avere  then  inserted,  and  the  distinction  as  to  greater 
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and  less  estates  was  taken  awaj.  Several  other  re- 
visions of  the  fee  bill  were  made,  both  before  and  af- 
ter the  revolution,  but  without  any  special  reference 
to  the  Probate  Court,  and  no  material  additions  have 
been  made  to  that  of  1753;  the  fee  for  granting  let- 
ters of  administration  has  continued  the  same  ;  those 
for  probate  of  a  will  and  for  appointing  guardians  to 
minors  have  been  lessened ;  and  in  controverted  cases 
of  administration  or  probate  of  wills,  double  the  usual 
amount  is  allowed.  Some  other  inconsiderable  varia- 
tions have  been  introduced;  but  the  fees  for  the  ad- 
ditional services  imposed  upon  the  Probate  Courts, 
during  the  last  hundred  years,  and  now  required  to  be 
performed,  are  left  to  be  regulated  by  the  officers 
entitled  to  receive  them. 

The  prohibitory  clause  in  every  successive  act  for 
establishing  fees  has  been  limited,  as  at  first,  to  the 
services  therein  specified ;  and  the  practice  of  the 
Probate  Court,  in  this  county  certainly,  has  always 
been,  on  the  performance  of  other  services  required 
by  law,  to  receive  such  a  fee  as  seemed  reasonable, 
having  regard  to  the  provisions  of  the  statute  in 
analogous  cases.  Our  antient  records  shew,  for  in- 
stance, that  the  fee  taken  for  guardianship  of  minors, 
before  the  statute  provided  any,  was  the  same  as  for 
granting  administration ;  and  it  was  then  undoubtedly 
received  with  as  much  confidence,  as  the  smaller  fee 
has  since  been,  pursuant  to  the  statute  regulation. 
The  same  rule  has  determined  the  fees  taken  for  ap 
pointing  guardians  to  idiots  and  to  spendthrifts,  after 
settling  the  preliminary  facts,  when  the  services  be- 
come analogous  to  those  in  granting  administration: 
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both  of  which  cases  are  among  those,  which  have 
never  been  Included  in  the  lee-bill. 

The  principle,  upon  which  this  practice  has  pro- 
ceeded, is,  that  the  probate  officers,  who  are  wholly 
paid  by  specific  fees,  are  entitled  to  compensation 
for  each  duty  performed,  had  no  legislative  provision 
been  made  ;  that  the  provision,  which  has  been  made, 
extends  only  to  the  services  enumerated  ;  and  that 
for  others,  a  reasonable  fee  is  equally  due,  though 
not  precisely  ascertained. 

This  is  no  new  principle  ;  it  is  coeval  with  the 
probate  jurisdiction,  and  was  acted  upon  before  the 
existence  of  the  first  statute  for  regulating  fees.  It 
may  be  considered  as  settled,  too,  by  the  legislature's 
uniform  acquiescence  in  the  practice  upon  it.  In  no 
instance  has  the  legislature  of  the  Commonwealth 
annexed  the  fees  to  new  duties  of  the  Probate  Court, 
at  the  time  of  creating  them;  nor  extended  the  pro- 
visions or  the  prohibitions  of  the  fee-bill,  so  as  to  em- 
brace them.  Can  it  be  presumed,  that  the  fees  jes- 
tablished  in  1692,  or  at  the  revision  of  them  after- 
wards, have  been  considered  a  full  compensation, 
both  for  the  services  then  required,  and  for  all  which 
have  since  been  imposed  upon  the  Probate  Courts  ? 
If  so,  would  not  these  fees  at  least  have  been  nomi- 
nally augmented  in  some  proportion  to  their  real  de- 
crease in  value  ?  How  great  this  decrease  has  been, 
a  single  fact  will  illustrate.  At  the  period  referred 
to,  the  fee  of  the  Judge  for  the  decree  granting  ad- 
ministration, for  example,  was  the  same  as  a  day's 
pay  for  a  member  of  the  General  Court ;  now  it  is 
but  a  quarter  part  as  much,  the  one  having  been  in- 
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creased  four  fold,  according  to  the  diminished  value 
of  money,  and  the  other  not  at  all.  It  would  seem 
extraordinary  indeed,  if  these  statute  fees,  thus  re- 
duced in  value,  should  nevertheless  remain  adequate, 
not  only  for  the  like  services,  but  for  many  others  in 
addition.  Besides,  if  the  legislature  could  have  had 
such  intention,  why  have  they  never  declared  it,  nor 
taken  any  measures  to  give  it  effect  ?  Why  have 
they  continued,  for  a  century,  to  witness  a  practice 
contrary  to  it,  without  mterposing  their  prohibition  in 
a  single  instance,  or  attempting  to  render  the  law  on 
this  subject  more  certain  and  explicit  ?  It  is  not  to 
be  imagined,  that  the  law  has  been  purposely  left  in 
this  state,  as  a  net  set  for  the  unwary,  to  be  sprung  or 
not,  as  the  general  impulse  might  direct.  The  fact, 
therefore,  must  be,  that  in  assigning  new  duties  and 
services  to  the  Probate  Courts,  without  prescribing 
the  requisite  fees,  the  legislature  have  always  suppos- 
ed this  to  be  done  in  the  manner  it  has  been ;  and 
consequently  have  omitted  to  enlarge  or  improve  the 
fee-bill,  and  adapt  it  to  the  changes  and  additions, 
Avhich  a  constant  course  of  legislation  for  so  many 
years  has  made. 

This,  to  the  probate  officers,  is  a  most  undesirable 
state  of  the  law.  It  necessarily  imposes  upon  each 
the  unpleasant  responsibility  of  regulating  his  own  fees, 
so  far  as  they  are  not  ascertained  by  the  statute ;  and 
this  responsibility  must  rest  upon  them,  till  the  legis- 
lature see  fit  to  relieve  them,  either  by  making  the 
statute  of  fees  complete  and  certain,  or,  what  would 
more  eifectually  obviate  every  difficulty,  by  substitut- 
jr^g  fixed  salaries. 


49 

The  fees  of  the  Judge  are,  of  course,  alone  referred 
to  in  this  discussion.  The  principle,  upon  which  these 
are  regulated,  was  intended  to  be  that  which  has  al- 
ways been  recognised  in  the  probate  office,  extended 
and  applied  to  the  various  duties  not  before  required, 
or,  if  required,  not  performed.  The  first  object  has 
been  to  fulfil,  as  far  as  practicable,  the  intentions  of 
the  law,  by  performing  the  services  it  enjoins,  and  in 
the  manner  it  directs  ;  and  then,  for  those,  which  are 
clearly  not  provided  for  by  the  statute,  to  receive  such 
fees,  as  appear  to  be  reasonable  according  to  the  rule 
of  analogy. 

The  compensation  thus  derived  was  thought  to 
be  a  right,  appertaining  to  the  office  of  a  Judge  of 
Probate,  as  undoubted  as  the  obligation  to  discharge 
the  duties,  for  which  it  is  received  ;  and  after  a  care- 
ful revision  of  the  whole  subject,  in  consequence  of 
the  late  public  inquiry  concerning  it,  no  reason  is  dis= 
cerned  for  a  change  of  opinion,  or  for  varying,  in  any 
material  respect,  the  rules  and  principles  before  adopt- 
ed in  relation  to  these  official  services,  or  to  the  forms 
and  course  of  proceedings  in  the  Probate  Court.* 

*  The  services  required  of  the  Probate  Courts  by  various 
laws,  passed  at  different  periods  since  the  establishment  of  the 
probate  office,  for  which  the  fees  have  never  been  regulated  by 
statute,  are  the  decrees  and  proceedings  in  appointing  guardians 
of  lunatics,  guardians  for  spendthrifts,  and  trustees  for  minors  and 
.  others;  decrees  respecting  the  assignment  of  dower,  partition 
of  real  estate,  making  allowance  to  widows,  ordering  the  sale 
of  personal  estate,  licensing  the  sale  of  real  estate,  with  many 
others. 

While,  in  the  existing  state  of  the  law,  a  reasonable  compen- 
sation for  all  such  services  seems  most  clearly  to  be  a  right  be- 
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Ilf. 

THE  PRESKNT  COURSE  OF   PROCEEDINGS  IN    THE 
PROBATE    COURT  OF   THIS   COUNTY. 

It  remains  to  exhibit  in  detail  the  present  practice 
and  course  of  proceeding,  in  all  the  principal  and  most 
usual  applications  to  the  Probate  Court,  with  more 
particular  notices  of  the  former  practice,  and  such  ab- 
stracts of  law  from  the  Statutes  and  Judicial  Reports 
of  this  Commonwealth,  as  on  a  cursory  examination 
have  appeared  to  be  most  material  to  be  regarded  in 
each  case ;  tracing  also  very  concisely  the  progress  of 
legislation,  under  the  different  forms  of  our  govern- 
ment, upon    some  of  the    subjects   contained   in    the 

longing  to  the  office  of  a  Judge  of  Probate,  it  could  not  appear 
proper  to  settle  a  practice  contrary  to  it  in  this  county.  But 
to  the  present  incumbent  it  is  less  important  to  receive 
the  compeBsation,  than  it  is  desirable  to  conduce  to  the  sat- 
isfaction of  those  who  have  occasion  for  these  services,  and 
some  of  whom  may  possibly  think  that  they  ought  to  be  render- 
ed gratis.  To  give  to  such  persons  all  the  satisfaction,  which 
he  consistently  can,  he  has,  therefore,  in  relation  to  himself, 
instructed  the  Register  to  take  no  fees  for  this  class  of  services 
from  those,  who  express  a  conviction  that  none  are  rightfully 
due.  A  list  of  the  fees,  usually  taken  for  the  Judge,  may  be 
inspected  at  the  probate  office  by  any,  who  desire  more  par- 
ticular information  respecting  them. 

It  is  now  the  practice,  and  probably  always  has  been,  in  the 
county  of  Essex,  for  the  Register  to  take  the  fees  for  both  offi- 
cers, and  to  account  with  the  Judge.  Indeed,  were  it  in  all 
other  respects  perfectly  proper,  it  would  be  impracticable,  for 
the  Judge,  especially  in  a  populous  county,  liable  to  a  con- 
stant press  of  business  at  his  courts,  to  give  his  attention  to  fees, 
in  the  midst  of  public  dutiei  demanding  his  whole  consideration. 
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statutes  rel'ciTcd  to,  or  which  are  cognizable  by  the 
Courts  of  Probate* 

Of  these  various  apj^lications  and  proceedings,  those 
will  first  be  considered,  which  respect  the  appoint- 
ment of  administrators,  executors,  guardians  and  trus- 
tees :  then,  those  which  are  usual  in  the  discharge 
of  these  trusts,  and  particularly  such  as  are  proper 
for  an  administrator  to  make,  in  the  course  of  settling 
an  intestate  estate;  whicli  will  sufhciently  exemplify 
those  of  executors,  guardians  and  trustees,  in  perform- 
ing similar  duties. 

These  again  may  be  considered  in  two  general 
classes  ;  first,  all  such  as  an  administrator  may  be  pre- 
pared, in  any  case,  to  make  at  the  time  of  returning 
an  inventory  ;  and  lastly,  all  subsequent  and  occasional 
applications. 

*  The  rules  of  law,  which  are  occasionally  adduced  in  con- 
sidering these  applications  to  the  Probate  Court,  and  which  are 
purposely  taken  from  the  Statutes  and  Massac/iusetts  Reports 
alene,  are  necessarily  very  brief.  The  Stat'ites,  however,  from 
which  any  provisions  are  cited  and  abrid^-ed,  are  referred  to  for 
fuller  information  ;  and  also  the  pag'es  of  the  Reports,  from 
which  the  extracts  of  judicial  decisions  are  in  substance  taken. 

The  Statutes  are  cited,  as  is  usual  in  the  Reports,  according 
to  the  year  of  the  General  Court  which  enacted  them,  and  the 
number  of  that  year.  By  this  mode  of  reference,  however,  the 
acts  of  any  winter  session  have  the  appearance  of  belonging  to  the 
preceding  year  :  thus  the  late  probate  law,  passed  Feb.  24,  1818, 
is  referred  to  as  the  statute  of  1817,  chapter  190,  being  the 
hundred  and  ninetieth  act  of  that  political  year. 

In  the  historical  notices  of  the  probate  laws,  as  well  as  in  the 
general  view  before  given,  "  The  Charters  and  Laws  of  the 
Colony  and  Province,"  and  the  Statutes  of  the  Commonwealth, 
have  been  the  principal  source  of  information  ;  but  particular 
references  to  them  were  not  thought  to  be  necessary. 
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GRAJSTTIJVG  LETTERS   OF  J1DMIJ\'ISTRATI0J^. 

By  the  provincial  act  of  1692,  for  the  settle- 
ment and  distribution  of  intestate  estates,  administra- 
tion was  to  be  granted  to  the  widow,  or  next  of  kin, 
or  both,  as  the  Judge  of  Probate  might  think  fit ;  or, 
upon  their  refusal,  being  thereto  cited,  to  any  of  the 
chief  creditors,  or  others,  on  their  refusal ;  and  bonds 
taken  with  sureties,  as  directed  by  the  English  stat- 
ute of  distributions.  In  1719,  it  was  enacted,  that  ad- 
ministration should  be  taken  Avithin  thirty  days  after 
the  decease  of  the  intestate,  and  an  inventory  made 
within  three  months,  by  three  suitable  persons,  to  be 
appointed  and  sworn  by  the  Judge  of  Probate.  In 
1 723,  in  consequence  of  administrators  de  bonis  non 
having  frequently  been  appointed  under  pretence  "  ol 
some  right  of  commons  in  lands,  or  other  real  estate, 
whereby  such  administrators  had  given  great  disturb- 
ance to  the  proprietors  of  such  lands,"  a  law  was  pas- 
sed, that  no  administration  de  bonis  non  should  in  fu- 
ture be  granted,  but  where  there  was  personal  estate 
of  five  pounds  unadmihistered,  or  debts  of  the  like 
value,  at  least,  unsatisfied. 

These  provisions,  with  others,  were  re-enacted  in 
1784;  and  the  whole  revised  in  1818,  by  the  act  for 
regulating  the  jurisdiction  and  proceedings  of  the 
Courts  of  Probate. 

Statute  Provisions. 

After  the  decease  of  any  person  intestate,  adminis- 
tration of  such  intestate's  goods  and  estate  shall  be 
granted  to  the  widow,  or  next  of  kin,  being  twenty- 
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one  years  of  age,  or  to  both,  as  the  Judge  of  Probate 
may  think  lit,  vvitliin  thirty  days;  and  an  inventory 
taken  of  all  the  real  estate,  goods  and  chattels,  rights 
and  credits,  within  three  months,  by  three  suitable 
persons,  appointed  by  the  Judge,  and  sworn  to  the 
faithful  discharge  of  thei\-  trust.  After  the  expiration 
of  thirty  days  from  the  intestate's  decease,  in  case  the 
widow  and  next  of  kin  refuse  or  neglect  to  take  ad- 
ministration, being  cited  before  the  judge  for  that  pur- 
pose, it  resident  within  the  coi\nty,  administration  may 
be  committed  to  some  one  or  more  of  the  principal 
creditors  ;  and,  in  case  of  their  njfusal,  to  such  other 
person  or  persons,  as  the  Judge  ni'ay  think  fit. 

When  a  person  dies  intestate  Avitbout  the  Common- 
wealth, leaving  estate  within,  any  one  interested  is  en- 
titled to  administration,  as  if  the  intestate  had  died 
within  the  Commonwealth ;  to  be  grafted  by  the 
Judge  of  any  county,  wherein  such  estate  is  found,  and 
to  extend  to  all  the  intestate's  estate  within  the  Com- 
monwealth. And,  after  notice  by  the  admiristrator 
as  in  other  cases,  any  subsequent  administration  on  the 
same  estate  is  void. 

When  a  Judge  of  Probate  is  interested  in  the  de- 
ceased's estate,  it  must  be  settled  in  the  most  ancient 
adjoining  county ;  and  upon  application  made  in  writ- 
ing to  the  Judge  of  such  adjoining  county,  for  the  pro- 
bate of  a  will,  or  for  letters  of  administration,  he  shall, 
after  giving  due  public  notice  thereof,  proceed  to  set- 
tle the  estate  as  in  other  cases.* 

*  By  the  6rst  act  for  establishing  Probate  Courts,  the  Supreme 
Court  of  Probate  had  original  cognizance  of  "  all  matters," 
wherein  the  Judge  of  Probate  of  the  county  was  a  party  or  in- 
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Administration  cannot  be  originally  granted  after 
twenty  years  from  the  decease  of  the  intestate;  nor 
can  it  be  granted  where  there  has  been  a  former  exe- 
cutor or  administrator,  unless  it  appears  to  the  Judge^ 
by  the  petitioner's  affidavit,  or  otherwise,  that  there  is 
personal  estate  to  the  amount  of  twenty  dollars,  or 
debts  unpaid  of  the  like  value. 

Every  administrator,  before  entering  upon  the  exe- 
cution of  his  trust,  must  ^ive  bond,  with  good  and  suf- 
ficient sureties, being  inhabitants  of  the  Commonwealth, 
in  the  form  prescribed  by  the  statute,  upon  condition, 
among  other  things,  to  make  and  return  a  true  inven- 
tory according  to  kw,  to  render  an  account  of  his  ad- 
ministration, within  one  year  from  the  time  of  taking 
the  trust,  and  ti)  distribute  and  pay  the  residue  re- 
maining in  his  hands  on  such  account  as  the  Judge  of 
Probate,  pursuant  to  law,  shall  decree  and  direct.  An 
order  or  cZecree  of  the  Judge,  approving  the  bond, 
must  be  passed  upon  this  and  all  probate  bonds,  ac- 
cepted by  him,  before  they  can  be  filed  or  recorded 
in  thtJ  probate  office.* 

.  It  is  made  the  duty  of  every  executor  or  adminis- 
trator, after  accepting  his  trust,  to  make  known  the 
same,  within  three  months,  by  notifications  thereof, 
posted  up  in  some  public  places  in  the  town  where 

terestcd.  This  act  being  repealed  by  the  statute  of  1817,  c.  190, 
or  probate  law  of  1818,  as  it  is  commonly  called,  which  contains 
on  this  point  the  above  provision  only,  all  other  matters  in  which 
the  Jndge  of  Probate  is  interested,  seem  now  to  be  unprovided 
for  by  any  statute. 

*  Stat.  1817.  c.  190. 
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(he  deceased  was  resident,  at  the  time  of  his  death, 
and  to  give  such  further  notice,  as  the  Court  of  Pro- 
bate, taking  into  consideration  the  situation  of  the  es- 
tate and  business  of  the  deceased,  shall  in  writing 
direct.* 

Judicial  Decisions, 

The  widow,  if  a  suitable  person  to  administer,  is  ex- 
clusively entitled  to  administration,  unless  among  the 
next  of  kin  there  is  some  fit  person,  whom  the  Judge 
of  Probate  may  prefer,  or  who  he  may  think  ought  to 
be  joined  with  the  widow  in  a  joint  administration.f 

Where  a  deceased  person,  was  at  the  time  of  his 
or  her  death,  an  inhabitant  of  this  State,  the  power 
of  granting  administration  appertains  exclusively  to 
the  Judge  of  Probate  of  that  county,  in  which  the  de- 
ceased dwelt.  The  doings  of  any  other  Juidge  of 
Probate  in  the  case  are  merely  void."]] 

The  right  of  granting  administration  is  not  con- 
fined to  the  state  or  country,  in  which  the  deceased 
last  dwelt.  It  is  very  common,  and  often  necessary, 
that  administration  be  taken  out  elsewhere-  If  a 
foreigner,  or  a  citizen  of  any  of  the  United  States, 
dies,  leaving  debts  and  effects  in  this  state,  thcise  can 
never  be  collected  by  an  administrator  appointed  in 
the  place  of  his  domicil ;  and  we  uniformly  grant  ad- 
ministration to  some  person  here  for  that  purpose. 
This  is  the  rule  of  the  common  law  ;  and  it  is  adopt- 
ed, as  we  understand,  in  most  of  the  United  States. 
In  such  case,  however,  the  administration  gr  anted 

»  Stat.  1788,  c.  66.       t  iv.  Mass.  Rep.  348.       +  ix.  tFi43. 
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here  is  considered  as  merely  ancillary  to  the  princi- 
pal administration,  granted  in  the  jurisdiction  where 
the  deceased  dwelt.  It  is  true  that  such  ancillary 
administration  is  not  usually  granted,  until  an  adminis- 
trator is  appointed  in  the  place  of  the  deceased's 
domicil.  But  this  cannot  be  a  necessary  pre-requi- 
site ;  for  if  so,  and  it  should  happen  that  administra- 
tion is  never  granted  in  the  ibreign  state,  the  debts 
due  here,  under  such  circumstances,  to  a  deceased 
person,  could  never  be  collected  ;  and  debts  due  from 
him  to  citizens  of  this  State  might  remain  unpaid.* 

When  the  question  before  a  Judge  of  Probate  is 
only  as  to  the  manner  of  exercising  his  jurisdiction  on 
a  subject,  of  which  some  Court  of  Probate  has  juris- 
diction, there,  if  he  mistakes,  the  means  of  correcting 
such  mistake  is  by  appeal.  But  when  the  question 
is,  whether  the  Court  of  Probate  has  jurisdiction  of 
the  subject  or  not,  he  must  decide  it,  but  at  his  own 
peril.  If  he  errs  by  assuming  a  jurisdiction,  which 
does  not  belong  to  the  Probate  Court,  his  acts  are 
void. 

It  is  not  competent  for  any  Judge  of  Probate  to 
grant  original  administration,  after  the  intestate  has 
been  dead  twenty  years  ;  but  it  is  a  case  in  which 
the  staJtute,  from  which  he  derives  his  authority,  ex- 
pressly provides  that  no  administration  shall  be  grant- 
ed.    The  grant  is  therefore  ipso  facto  a  nullity.f 

*  xi.  Mass  Rep.  263.  \  ii.  1 20. 
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Course  of  Proceeding. 

The  former  practice,  in  this  county,  was  to  issue 
letters  of  administration,  with  a  warrant  of  apprais- 
ment  upon  a  verbal  apphcation,  without  aDy  decree 
or  order  in  writing. 

At  present,  both  the  apphcation  to  the  Court,  and 
the  decree,  granting  or  denying  administration,  are 
made  in  writing:  also  a  decree  of  approval  upon  the 
bond,  after  examining  it,  and  an  order  directing  the 
proper  notice  to  be  given  by  the  administrator.  No 
other  order  or  decree  is  usually  made.  The  papers 
issued  are  the  letters  of  administration,  the  warrant 
to  appraise,  and  the  order  for  giving  notice,  accompa- 
nied with  blank  forms  of  notice,  and  of  the  affidavit 
to  be  made  and  returned  thereof. 

The  petition  for  administration  briefly  states  the 
name,  last    place  of  residence,  and  addition  of  the 
deceased ;   the   time,   as   nearly   as   may  be,   of  his 
death;   the   fact  of  his  dying  intestate,  and  leaving 
estate  to  be  administered,  and  the  grounds  on  which 
the    petitioner   claims    administration  ;    whether   as 
widow,  next  of  kin,  creditor,  or  at  the  request  of   all 
or  any  of  these.     If  it  appears  from  the  petitioner's 
statement,  that  his  claim  is  exclusive,   he  is  usually 
appointed,  without  requiring  further  evidence,  than 
his  own  signature,  or  that  of  his  agent  or  attorney,  to 
his  petition.     But  if  It   appears,  that   others   have 
equal  or  prior  claims  to  the  trust,  a  citation,  or  order 
of  notice,  is  first  issued  to  them,  unless  rendered  need- 
less by  their  consent  in  writing  to  the   petitioner's  ap- 
pointment. 
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Blank  Ibrms  of  petitions,  as  well  as  bonds,  are  kept 
by  the  Register  lor  the  accommodation  of  suitors. 
Furnished  with  these,  they  may  conveniently  have 
their  petition  and  bond  prepared  and  executed  at 
home,  taking  care  that  the  bond  is  unexceptionable, 
as  to  the  penal  sum  and  the  sureties,  and  duly  wit- 
nessed ;  and  thus  may  be  saved  the  trouble  and  ex- 
pense of  bringing  sureties  from  a  distance  to  the 
Probate  Court.  If  the  blank  forms  used  are  taken 
from  the  probate  office,  it  will  be  easy  to  avoid  any 
material  error. 

The  penal  sum  of  the  bond  should  be  double  the 
amount  of  estate  expected  to  come  into  the  adminis- 
trator's hands ;  and  as  the  Judge,  in  most  instances, 
can  have  no  personal  knowledge  of  this,  nor  of  the 
sufficiency  of  the  sureties  offered,  nor  of  the  proper 
persons  to  be  appointed  appraisers,  it  is  important  to 
have  the  opinion  in  writing  of  those  interested  in  the 
estate,  or,  where  this  impracticable,  of  the  selectmen 
of  the  town,  or  of  others  known  to  the  Judge,  that 
the  bond  is  good  and  sufficient,  and  that  the  persons 
named  for  appraisers  are  suitable  to  be  commission- 
ed as  such.  This  may  be  contained  in  the  certificate 
of  consent  to  taking  the  administration,  where  such  is 
produced ;  and  may  be  procured  with  little  difficulty 
in  all  cases. 

The  petition,  bond,  and  evidence,  being  thus  pre- 
pared, may  be  presented  to  the  Court  by  an  agent 
or  attorney,  when  it  is  inconvenient  for  the  petitioner 
to  attend  personally  ;  and  a  single  agent  may  thus 
act  in  behalf  of  all,  in  the  same  town  or  vicinity,  who 
would  be  accommodated  by  his  services.     These  ob* 
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aervations  are  alike  applicable  to  the  case  of  proving 
a  will,  taking  guardianship,  and  all  others,  where  pe- 
titions are  to  be  presented,  bonds  given,  and  apprais- 
ers appointed,  and  may  be  considered  as  extended 
to  such  cases,  though  not  hereafter  repeated. 

THE  PROBATE  OF  WILLS. 

The  provisions  of  various  provincial  acts,  and  ol 
some  English  statutes  in  force  here,  relating  to  the 
manner  of  devising  estates,  to  the  probate  of  wills,  and 
to  the  duties  of  executors,  were  brought  together  and 
revised  by  the  Statute  of  Wills,  passed  in  February, 
1784.  This  statute  remains  unaltered  by  the  probate 
law  of  1818 ;  except  that  the  penalty,  provided  against 
executors  for  not  seasonably  presenting  wills  for  pro- 
bate, is  now  fixed  at  sixteen  dollars,  for  each  month's 
neglect,  and  is  recoverable  only  by  some  party  inter- 
ested in  the  estate. 

Statute  Provisions. 

Every  person,  of  full  age  and  of  sane  mind,  has 
power  to  dispose  of  his  real  estate  by  will,  made  in 
Avriting,  signed  by  him,  or  by  some  person  in  his 
presence,  and  by  his  express  direction ;  and  also  attest- 
ed and  subscribed  by  three  or  more  credible  witnesses. 

Creditors  arc  competent  subscribing  witnesses  to  a 
will,  though  lands  may  be  charged  by  the  will  for  the 
payment  of  their  debts.  If  a  subscribing  witness  be  a 
devisee  or  legatee,  the  devise  or  legacy  to  him  is  void, 
and  he  is  nevertheless  a  competent  witness  to  prove 
the  will.     So  if  the  legacy  be  paid,  or  tendered  and 
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refused,  he  is  a  competent  witness.  So  also,  if  he  die 
before  the  testator,  or  before  receiving  or  refusing  the 
legacy,  he  is  deemed  to  have  been  a  legal  witness  to 
the  execution  of  the  will. 

No  instrument,  purporting  a  disposition  of  both  real 
and  personal  estate,  and  not  so  executed  as  to  pass 
the  former,  can  be  approved  as  a  testament  of  per- 
sonal estate  only. 

No  nuncupative  will  can  be  approved  within  four- 
teen days  from  the  testator's  decease  ;  nor  till  after 
process  has  issued  to  the  widow  and  other  persons 
principally  interested,  that  they  may  contest  it,  if  they 
please.  Nor  can  testimony  be  received  to  prove  the 
testamentary  words,  after  the  expiration  of  six  months ; 
unless  the  substance  of  them,  at  least,  was  reduced  to 
writing  within  six  days  after  they  were  spoken. 

Any  executor,  knowing  of  his  appointment,  who 
does  not,  Avithin  thirty  days  from  the  testator's  de- 
cease, cause  the  will  to  be  proved  and  recorded  in  the 
probate  office,  or  present  it,  and  in  writing  declare  his 
refusal,  shall  be  subject  to  a  forfeiture  of  sixteen  dol- 
lars for  every  month's  neglect,  after  the  expiration  of 
the  thirty  days  ;  at  the  suit  of  any  party  interested  in 
the  estate,  unless  excused  for  sufficient  reason  by  the 
Judge  of  Probate. 

Every  executor,  taking  upon  himself  the  trust,  shall 
give  bond,  with  sufficient  sureties,  to  return  upon  oath 
a  true  and  perfect  inventory  of  the  testator's  estate, 
within  three  months,  and  to  render  an  account  of  his 
proceedings  thereon,  within  one  year;  unless  he  is 
made  residuary  legatee,  and  then  his  bond  may  be  for 
the  payment  of  debts  and  legacies. 
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If  the  executor  neglect  for  twenty  days  to  give  the 
requisite  bonds,  administration  with  the  will  annexed 
may  be  granted  m  like  manner,  as  if  he  refused  the 
trust :  and  Avhen  the  executor  is  a  minor,  administra- 
tion may  be  thus  granted,  during  his  minority.  Where 
there  are  several  persons  named  executors,  none  arc 
allowed  to  intermeddle,  except  such  as  actually  give 
bonds  according  to  law.* 

Executors  are  required,  in  the  same  manner  as  ad- 
ministrators, to  give  notice  of  their  appointment  and 
acceptance  of  their  trust. 

When  it  clearly  appears  to  the  Judge,  either  by 
the  consent  in  writing  of  heirs  at  law,  or  by  other  sat- 
factory  evidence,  that  there  is  no  objection  to  the  pro- 
bate of  a  will,  he  may  grant  it,  upon  the  testimony 
of  one  or  more  of  the  three  subscribing  Avitnesses,  at 
his  discretion ;  whether  they  are  within  the  process 
of  the  court,  or  not.  t 

When  the  witnesses  to  a  will,  offered  for  probate, 
live  out  of  the  government,  or  more  than  thirty  miles 
distant,  or,  by  reason  of  age  or  indisposition  of  body, 
are  unable  to  appear  and  give  evidence  before  the 
Court,  the  deposition  of  such  Avitnesses,  taken  before 
any  person  duly  authorized  hj  dedimus potestatem  from 
the  Probate  Court,  may  be  admitted  to  prove  the 
will.  But  before  the  probate  of  a  will  is  allowed 
from  the  evidence  of  affidavits,  the  same  proceedings 
are  to  be  had,  as  are  prescribed  in  this  statute  for 
filing  and  recording  wills  proved  out  of  the  govern- 
ment.    Application  for  the  probate  must  be  made  in 

*  Stat.  1783,  c.  24.  t  Stat.  1817,  c.  190. 
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writing  ;  and  the  Judge  must  assign  a  time  and  place 
for  taking  the  same  into  consideration,  and  cause  no- 
tice threof  to  be  made  in  some  pubHc  newspaper, 
three  weeks  successively,  thirty  days  at  least  before 
the  time  assigned,  that  any  person  may  appear  and 
shew  cause  against  such  probate.* 

Judicial  Decisions. 

The  power  of  the  Probate  Court  to  issue  a  dedi- 
mus  is  recognized,  but  not  originally  given,  by  the 
statute  of  1785,  c.  12.  The  Judge  may  do  it,  in  all 
proper  cases,  by  virtue  of  his  authority  to  make  out 
such  process,  as  is  needful  for  the  discharge  of  the 
trust  reposed  in  him. 

But  a  dedimus  cannot  issue  in  any  case,  unless  a 
cause  is  so  far  pending,  that  proper  parties  are  or 
may  be  in  Court,  with  such  a  knowledge  of  the  mat- 
ters in  controversy,  as  to  frame  with  pertinence  all 
the  interrogatories,  necessary  to  support  their  re- 
spective allegations. 

In  the  Probate  Court,  when  the  controversy  is 
upon  the  execution  of  a  will,  the  will,  as  the  founda- 
tion of  the  suit,  must  be  present  in  Court,  before  a 
dedimus  can  issue.  Until  the  original  will  is  offered, 
the  Judge  has  no  authority  to  proceed.! 

The  manner,  in  which  an  executor  of  a  will,  proved 
out  of  the  State,  may  execute  his  trust  within,  is 
regulated  by  the  statute.  The  executor,  or  any  per- 
son interested  in  a  will,  proved  without  the  State, 
may  produce  a  copy  of  it,  and  of  the  probate  under 

*  Stat,  1766  c.  12,  t  v,  Mass.  Rep,  219. 
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the  seal  of  the  foreign  Court,  which  proved  it,  before 
the  Judge  of  Probate  of  any  county,  where  the  tes- 
tator had  real  or  personal  estate,  whereon  tlie  will 
may  operate,  and  request  to  have  the  same  filed  and 
recorded,  which  the  Judge,  afternotice  and  hearing  all 
parties,  may  order  to  be  done  :  and  he  may  then  take 
bonds  of  the  executor,  or  may  grant  administration 
with  the  will  annexed  of  the  testator's  estate  lying 
in  this  government  not  administered,  and  may  settle 
the  estate,  as  in  cases  where  the  will  has  been  proved 
before  him.  The  executor  of  a  will,  proved  with- 
out the  State,  cannot  intermeddle  with  the  eflfects  of 
the  testator  in  the  State,  but  with  the  assent  of  a 
Judge  of  Probate,  to  whom  he  must  first  give  bonds. 
Neither  can  an  administrator  with  the  will  annexed 
intermeddle,  unless  he  is  appointed  by  some  Judge 
within  the  State,  who  has  authority  to  settle  the 
whole  estate  within  his  jurisdiction.* 

Where  a  feme  sole  is  executrix  or  administratrix, 
jointly  with  one  or  more  persons,  and  during  the  life 
of  such  person  or  persons,  intermarries,  her  authori- 
ty is,  by  the  statute  of  wills,  extinguished  and  deter- 
mined. But  where  she  is  sole  executrix  or  adminis- 
tratrix, and  marries,  her  husband  becomes  joint 
executor  or  administrator  with  her.t 

A  ftmt  covert,  with  the  assent  of  her  husband,  may 
dispose  of  personal  property  by  will ;  but  she  can- 
not devise  her  lands,  even  with  such  assent,  so  as  to 
exclude  the  heir.  If  she  make  a  will,  during  the  life 
9f  her  husband,  and  survive  him,  but  does  not  repub- 

*  iii.  Mass.  Rep.  520.  t  vii.  510. 
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lish  the  will  after  his  death,  it  cannot  be  effectual  to 
pass  her  estate.  The  probate  of  a  will  is  conclusive, 
as  to  real  as  well  as  personal  estate.* 

If  a  lunatic,  under  guardianship,  be  restored  to  his 
reason,  he  is  capable  of  making  a  will,  although  the 
letters  of  guardianship  have  not  been  revoked.t 

Publication  of  a  will  is  necessary,  though  no  par- 
ticular ceremony  is  material.  It  must  at  least  appear, 
that  the  testator  knew,  at  the  time  of  executing  it. 
that  it  was  his  vvill.J 

Though  it  is  usual  to  annex  a  seal  to  a  will,  this  is 
not  required  by  the  statute. || 

An  instrument,  purporting  to  be  a  last  will  and 
testament,  revoking  all  former  wills,  must  have  the 
same  attestation  to  operate  as  a  revocation,  that  is 
requisite  to  give  it  validity,  as  a  will.§ 

If  a  testator,  at  the  time  of  dictating  his  will,  have 
sufficient  discretion  for  that  purpose,  and,  at  the 
time  of  executing  the  will,  be  able  to  recollect  the 
particulars,  which  he  has  dictated,  it  is  evidence  of  a 
sound  and  disposing  mind  and  memory.H 

A  person,  who  is  nominated  executor  in  a  will, 
cannot  be  admitted  as  a  witness  to  prove  the  sanity 
of  the  testator,  although  he  be  a  mere  trustee,  having 
no  devise  or  legacy  by  the  will.** 

Where  insanity,  at  a  particular  time,  is  attempted 
to  be  prov^ed,  evidence  of  it  immediately  before  or 
after  the  time  will  be  received  ;  but  evidence,  which 
goes  to  shew  symptoms  of  insanity  long  after    the 

*  xii.  Mass.  Rep.  525.        t  xii.  488.        |  i.  258        ||  iv.  460. 
§  xiT.  208.         IT  viii.  371.         **  xi.  527. 
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lime,  is  not  admissible.  Opinions  even  of  physicians 
are  not  to  be  received  as  evidence  ot"  Insanity,  unless 
predicated  upon  facts,  testified  either  by  tlicm  or  by 
others.* 

The  subscribing  witnesses  to  a  will  may  testify  the 
judgment  they  formed  of  the  soundness  of  the  testa- 
tor's mind,  at  the  time  of  executlno;  the  will  :  the 
law  places  them  around  the  testator,  to  try,  judge, 
and  determine  whether  he  is  compos  to  execute  it. 
Other  witnesses  may  testify  to  the  appearance  of 
the  testator,  and  to  any  particular  facts,  from  which 
the  state  of  his  mind  may  be  Inferred,  but  not  merely 
their  opinion  or  judgment.! 

The  legislature,  in  requiring  three  subscribing  wit- 
nesses to  a  will,  did  not  contemplate  the  mere  for- 
mality of  signing  their  names.  An  idiot  might  do 
this.  These  witnesses  are  placed  round  the  testa- 
tor to  ascertain  and  judge  of  his  capacity;  and  the 
iieir  has  a  right  to  insist  on  the  testimony  of  all  the 
three,  at  the  probate  of  the  will,  if  living,  and  subject 
to  the  process  of  the  court.ij: 

The  words  credible  witnesses,  used  In  the  statute  of 
wills,  must  be  construed  to  mean  competent  witnesses  ; 
and  if  a  will  be  executed  in  the  presence  of  three 
witnesses,  who  were  competent  to  testify  at  the  time 
of  subscription,  a  subsequent  Incompetency,  either  by 
reason  of  Interest  or  Infamy,  will  not  affect  the  formal 
execution  of  the  will.  A  person  named  executor  in 
a  will,  if  he  be  not  residuary  legatee,  and  have  no 
devise  or  bequest  in  the  will,  Is  a  credible   witness 

*  Mass.  Rep.  ix.  225.  t  iii.  330:  %  iii.  236. 
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Avithin  the  statute  :  but  after  accepting  the  trust,  he 
is  not  a  competent  witness  to  prove  the  execution  of 
the  will,  or  the  sanity  of  the  testator,  on  a  trial  m 
the  Supreme  Court  of  Probate  ;  his  habihty  to  the 
costs  of  the  trial  being  a  sufficient  objection  to  his 
competency.  Nor  can  an  executor,  after  accepting 
the  trust,  and  giving  bonds  faithfully  to  perform  it, 
be  permitted  to  renounce  his  trust.  The  will,  to 
which  he  is  a  subscribing  witness,  may  be  proved  by 
the  witnesses,  who  remain  competent,  or  by  other 
testimony.* 

Members  of  a  society,  incorporated  for  pious  and 
charitable  uses,  are  competent  witnesses  to  prove  the 
sanity  of  a  testator,  notwithstanding  the  society  are 
made  residuary  legatees  in  the  Avill ;  being  mere  trus- 
tees, they  have  an  interest  too  minute  to  influence 
them  in  their  testimony.t 

A  will  devising  real  estate,  executed  pursuant  to 
the  statute,  and  also  a  codicil  bequeathing  pecuniary 
legacies  only,  and  not  purporting  a  disposition  of  real  es- 
tate, may  both  be  approved  ;  although  the  second  in- 
strument is  not  attested  by  three  witnesses.  The 
lands  of  deceased  testators  are  not  chargeable  with 
legacies  bequeathed  in  any  last  will,  unless  the  will  is 
executed  in  the  manner  prescribed  for  devising  real 
estate.;}; 

If  two  executors  are  named  in  a  will,  and  either  of 
them  seasonably  presents  it  to  the  Probate  Court,  no 
forfeiture  is  incurred  by  the  other :  if  both  neglect,  a 
joint  forfeiture    is  incurred  by  both,   which   may  be 

*  Mass.  Rep.  xii.  35$.  T  vii.  398.  |  xiv.  421. 
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sued  lor  jointly;  and  perhaps  separately,  although  but 
one  tbrleiturc  can  be  recovered.  But  if  the  neglect 
be  in  one  executor,  and  not  in  both,  the  neoliaent  ex- 
ecutor  alone  incurs  the  forfeiture,  and  is  alone  to  be 
sued.* 

The  usage  has  been  for  the  executor  to  administer 
ex  officio  on  the  undevised  estate  of  the  testator,  with- 
out taking  out  letters  of  administration  ;  and  we  are 
satisfied  that  this  is  correct.  The  natural  construction 
of  the  statute  supports  the  usage  ;  for  the  executor, 
by  the  probate  of  the  will,  has  the  administration  of 
the  testate  estate,  according  to  the  will,  and  on  unde- 
vised estate  he  is  also  directed  to  administer  agreea- 
bly to  the  provisions  respecting  intestate  estates.t 

Course   of  Proceeding. 

The  principal  change,  introduced  in  the  proceedings 
of  the  Probate  Court,  respecting  wills  presented  for 
probate,  is,  that  formerly  the  decree,  allowing  or  dis- 
allowing a  will,  was  passed  upon  a  verbal  request ;  no 
notice  to  the  heirs  at  law  was  judged  to  be  necesssary ; 
and  the  warrant  of  appraisement  was  the  only  paper 
or  document,  usually  issued  by  the  Court :  Now,  the 
application  for  probate  is  made  in  writing ;  notice  is 
ordered  to  the  heirs  and  others  interested  in  the  pro- 
bate, unless  their  written  consent,  or  acknowledgment 
of  notice,  is  produced  ;  and  letters  testamentary,  with 
a  copy  of  the  will  annexed,  are  issued  to  the  executor, 
together  with  an  order  directing  the   proper  notice  to 

*  iv:  Mass.  Rep.  1.37.  t  vi.  152. 
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be  given  of  his  appointment,  and  other  papers,  as  in 
the  case  of  granting  administration. 

The  petition,  accompanying  the  will  presented  foi" 
probate,  is  signed  by  the  petitioner,  his  agent  or  at- 
torney, and  sets  forth  the  testator's  name,  addition, 
last  place  of  residence,  the  supposed  time  of  his  death, 
his  being  of  full  age,  &c.  shewing  that  he  was  legally 
capable  of  making  the  will,  and  that  the  Court  has 
jurisdiction  of  it. 

It  is  desirable  also  to  have  Avith  the  petition  a 
statement  of  the  names  and  residence  of  the  heirs  at 
law,  as  a  guide  to  the  Court  in  ordering  the  previous 
notice.  In  most  cases,  it  cannot  be  difficult  to  obtain 
in  writing  their  consent,  or  acknowledgment  of  notice, 
taking  care  that  guardians  be  appointed  for  such  as 
are  minors.  Where  this  is  not  practicable,  and  an  or- 
der of  notice  becomes  necessary,  the  will  and  petition 
may  be  offered  to  the  Court,  either  by  the  executor, 
or  any  one  in  his  behalf,  and  the  requisite  order  taken. 
The  kind  of  notice  to  be  given  depends  on  the  situa- 
tion of  the  heirs,  and  the  circumstances  of  each  case. 
Public  notice  in  some  newspaper,  three  weeks  succes- 
sively, in  manner  prescribed  by  the  legislature  in  va- 
rious instances,  in  w  liich  they  have  directed  the  man- 
ner of  giving  notice,  is  most  commonly  ordered  ;  some- 
times personal  notice  is  required  in  addition  to  this  : 
and  when  all,  who  are  interested  in  the  probate,  ma\ 
be  conveniently  notified  in  this  way,  personal  notice  is 
alone  ordered. 

The  laws,  before  referred  to,  sufficiently  shew  in 
what  cases  the  testimony  of  all  the  subscribing  wit- 
nesses to  a  will,  who  are  within  the  process  of  the 
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Court,   must   be     produced    at    the   probate    ot'    it, 
and  when  that  of   one   only    will   suflice. 

The  probate  of  a  will,  as  well  as  taking  letters  of 
administration,  may  be  attended  to  either  by  the  pe- 
titioner himself,  or  some  agent  or  attorney  in  his  be- 
half, as  is  most  convenient ;  provided  the  bond  and 
other  papers  are  duly  prepared,  as  already  mentioned 
in  considering  the  case  of  granting  administration. 

GUJRDIJJS^SHIP  OF  .MIA''ORS. 

This  case  might  have  been  considered  first  in  or- 
der, as  to  give  minors  a  legal  capacity  to  act  is  not 
unfrequcntly  the  first  step  to  be  taken  in  the  settle- 
ment of  estates.  It  was  early  provided  in  the  pro- 
vince laws,  that  before  any  decree  was  made  con- 
cerning intestate  estates,  in  which  minors  or  others 
legally  incapable  of  acting  were  interested,  guardians 
should  be  appointed  for  them,  who  might  have  au- 
thority to  appeal  from  any  such  decree. 

The  power  of  granting  guardianship  of  minors  was 
given  to  the  Judges  of  Probate  in  1693;  some  further 
regulations  respecting  it  were  made  in  1752 ;  and 
the  provisions  of  both  these  provincial  acts  were  re- 
vised and  incorporated  m  the  statute  of  the  Com- 
monwealth, empowering  Judges  of  Probate  to  ap- 
point guardians  to  minors  and  others. 

Statute  Provisions. 

The  Judge  of  Probate  in  each  county,  whenever 
there  shall  be  occasion,  is  empowered  to  allow  of 
guardians,  chosen  by  minors  of  fourteen  years  of  age 
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and  upwards,  and  to  appoint  guardians  for  such  as 
are  under  that  age  ;  taking  sufficient  security  for  the 
faithful  discharge  of  their  trust,  and  for  accounting 
with  the  Judge  or  minor,  on  his  arriving  at  full  age  ; 
or  at  such  other  time,  as  the  Judge,  on  complaint 
made  to  him,  may  direct. 

When  a  minor  above  the  age  of  fourteen  years  is 
cited  to  choose  a  guardian,  and  neglects  to  appear ; 
or,  appearing,  refuses  to  choose,  or  chooses  one  who 
is  unable  to  give  sufficient  security,  or  who  refuses 
the  trust ;  or  when  such  minor  is  without  the  Com- 
monwealth ;  the  Judge  of  Probate  may  proceed,  as 
in  the  case  of  minors  under  the  age  of  fourteen. 

The  choice  of  a  guardian  by  a  minor,  living  more 
than  ten  miles  from  the  Judge's  dwelling-house,  may 
be  certified  to  him  by  any  Justice  in  the  same  coun- 
ty, or  by  the  town-clerk,  if  no  Justice  dwells  in  the 
town;  and,  being  so  certified,  it  is  equally  valid  as  if 
made  in  the  Judge's  presence.* 

The  marriage  of  2,  feme  sole^  who  is  appointed,  eith- 
er by  herself  or  jointly  with  others,  guardian  to  a  minor 
or  other  person,  does  not  make  the  husband  guardian 
in  her  right,  but  operates  as  a  determination  of  her 
power  and  authority.t 

The  guardians  of  minors  are  now  required  to  re- 
turn into  the  probate  office  a  true  and  perfect  inven- 
tory of  all  the  real  estate,  goods  and  chattels,  rights 
and  credits,  belonging  to  their  wards,  within  such  time 
as  the  Judo:e  of  Probate  shall  order.  And  before 
any  guardian  shall   transfer  or  draw  from  any  loan 

*  Slat.  ]783,c.  38.  t  Stat.  1808,  c.  97. 
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office,  bank,  insurance  office,  or  other  corporation, 
any  stock  belonojing  to  his  ward,  he  shall  obtain  li- 
cense so  to  do  from  the  Judge  of  Probate  ;  for 
neglect  of  which,  he  shall  be  removed  from  office, 
and  forfeit  his  probate  bond. 

The  guardian  of  any  minor,  having  a  right  in  rever- 
sion to  any  estate  set  off  for  dower,  may,  with  the 
consent  of  the  Judge  of  Probate,  purchase  from  the 
tenant  in  dower,  or  her  assigns,  their  interest  in  the 
same,  for  the  benefit  of  such  minor,  and  from  his  per- 
sonal estate.  And  all  monies,  so  applied,  may  be 
charged  to  the  minor  in  account ;  and  the  rents  and 
profits  of  the  estate  purchased  shall  be  placed  to  his 
credit.  It  must,  however,  be  satisfactorily  proved  to 
the  Judge  that  such  purchase  will  be  for  the  manifest 
advantage  of  the  minor.* 

Judicial  Decisions. 

If  the  guardian  of  a  minor,  being  duly  cited  to  set- 
tle his  guardianship  account,  neglects  to  do  it,  his 
bond  will  be  forfeited,  although  he  is  not  indebted  to 
his  ward,  but  on  the  contrary,  his  ward  is  indebted 
to  him-t 

Guardians,  appointed  by  our  laws,  are  the  mere  a- 
gents  of  their  ward  ;  having  an  authority  not  coupled 
with  an  interest.;}: 

As  an  administrator  cannot  by  his  promise  bind  the 
estate  of  the  intestate,  so  neither  can  a  guardian  by 
his  contract  bind  the    personal    estate    of  his    ward. 

»  Stat.  1817,  c.  190.  t  iv.  Mass.  Rep.  106.  +  vii.  G, 
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Although  in  liis  contract  he  states  that  he  promises 
as  guardian,  yet  he  is  personally  bound.* 

The  lather,  as  natural  guardian  of  an  infant,  has  no 
authority  to  make  a  lease  of  the  infant's  land.t 

When  a  mortgage  is  made  to  an  infant  having  a  le- 
gal guardian,  and  the  mortgager  would  redeem,  it  is 
proper  to  join  the  infant  and  the  guardian  in  a  bi^l 
brought  for  the  purpose.  The  Court,  however,  will 
appoint  him  a  guardian  for  the  suit,  who  has  no  in- 
terest in  the  question  to  be  settled.  It  is  a  general 
rule,  that  a  guardian  appointed  by  the  Court  should 
have  no  interest  in  the  subject  in  controversy.^ 

Course  of  Proceeding. 

The  former  practice  was  to  issue  the  letters  of 
guardianship,  upon  a  verbal  application,  without  any 
order  or  decree  in  writing.  The  law  did  not  require 
appraisers  to  be  appointed. 

Now  the  application,  and  the  decreee  thereon,  are 
both  made  in  writing.  Appraisers  are  commissioned, 
and  an  order  is  passed  upon  the  bond,  pursuant  to  the 
late  probate  law. 

The  petition  suggests  that  there  is  occasion  for  a 
guardian  to  be  appointed  ;  states  the  name,  age  and 
parentage  of  the  minor,  and  that  the  petitioner  has  a 
right  to  take  the  guardianship. 

When  it  is  necessary  that  the  next  of  kin  to  the 
minor  should  have  notice  of  the  proceedings,  the  pe- 
titioner should  take  care   to  have    his  application  ac- 

*  vi.  Mass.  Rep.  59.  t  ii.  55.  ;!:  xii.  16 
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companied  with  their  written  consent  to  his  appoint- 
ment. 

Minors  ni;iy  at  any  time,  in  or  out  oi"  court,  appear 
before  the  Judge,  and  signify  their  choice  of  a  guard- 
ian. When  this  is  not  done  by  those  entitled  to 
choose,  it  should  be  remembered,  that  the  certihcate 
of  choice,  which  the  law  requires  as  a  substitute,  is 
an  indispensable  prerequisite  to  appomting  the  guar- 
dian. It  is  sometimes  omitted,  through  inadvertence 
or  misapprehension,  to  the  great  inconvenience  of 
the  parties. 

With  blank  forms  of  the  bond  and  petition,  from 
the  probate  office,  the  papers  may  all  be  previously 
prepared,  and  the  business  conducted  before  the 
Court  by  an  agent  or  attorney,  when  this  is  most  con- 
venient, as  in  taking  administration,  or  proving  a  will. 

It  is  a  general  rule,  not  to  appoint  the  same  person 
administrator,  and  also  the  guardian  of  a  minor,  who 
is  heir  to  the  estate,  upon  which  he  is  to  administer; 
the  two  trusts,  being  in  their  nature,  incompatible.  It  is 
the  province  of  such  guardian,  to  inspect  the  proceed- 
ings of  the  administrator  ;  to  see  that  he  conducts  with 
fidelity,  fairness,  and  punctuality,  in  making  the  inven- 
tory, collecting  the  effects  and  credits,  and  account- 
ing before  the  Judge  ;  and,  if  necessary,  to  cause  him 
to  be  cited,  pursuant  to  law,  for  this  purpose.  These 
duties  of  the  guardian,  it  is  evident,  ought  not  to  be 
imposed  upon  the  administrator  himself. 

10 


74 


GVARDIAXSHIP  OF  LUJVAriCS.^c. 

In  1694,  an  act  was  passed  by  the  provincial  legis" 
lature  for  the  relief  of  idiots  and  distracted  persons, 
enjoining  upon  the  selectmen  or  overseers  of  the 
several  towns  the  duty  of  making  the  necessary  pro- 
vision for  the  support  of  such,  as  had  no  relations  to 
do  it,  and  authorizing  the  Court  of  General  Sessions 
to  order  and  dispose  of  their  estate  to  the  best  im-^ 
provement  and  advantage  towards  their  support,  at 
the  discretion  of  the  selectmen  and  overseers ;  and 
also  empowering  the  Superior  Court  of  Judicature  to 
license  the  sale  of  their  real  estate  for  the  same  pur- 
pose. But,  among  other  defects  of  this  act,  no 
method  was  prescribed  for  ascertaining  the  fact  of 
their  idiocy  or  distraction,  nor  any  proper  security 
provided  for  their  estates ;  the  selectmen  or  over- 
seers having  to  perform  the  office  of  guardians,  with- 
out the  responsibility  and  obligations  of  such.  These 
defects  were  remedied  by  an  additional  act,  passed 
in  1736,  establishing  the  provisions  on  this  subject, 
which  were  revised  by  the  statute  providing  for  the 
appointment  of  guardians  to  minors  and  others. 

Statute  Provisions. 

Whenever  the  friends  or  relations  of  an  idiot,  7ion 
compos,  or  lunatic  person,  or  the  overseers  of  the 
town,  where  he  belongs,  request  it,  the  Judge  of  Pro- 
bate shall  direct  the  selectmen  to  make  inquisition 
into  his  state  of  mind;  and  upon  a  certificate,  under 
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(he  hands  of  a  major  part  of  them,  that  tliey  adjudge 
liim  to  be  incapable  to  take  care  of  himself,  the 
Judge  may  appoint  a  suitable  guardian  or  guardians 
for  him,  empowering  them  to  take  care  of  his  person 
and  estate,  both  real  and  personal,  and  to  make  a 
true  and  perfect  inventory  of  the  same,  to  be  returned 
and  filed  in  the  probate  office. 

It  is  made  the  duty  of  such  guardians  to 
improve  frugally  and  without  waste  the  estate  of 
the  noil  compos  person,  to  apply  the  annual  pro- 
fits thereof  to  the  comfortable  support  of  him 
and  his  household  or  family ;  to  settle  his  ac- 
counts, and,  if  necessary,  to  sue  for  and  recover  all 
just  debts  due  to  him  ;  to  manage,  improve,  or  di- 
vide his  real  estate,  in  like  manner  as  he  himself 
might,  in  the  full  exercise  of  his  rational  faculties; 
and  also  to  pay  all  his  just  debts,  contracted  while 
he  was  of  sane  mind,  from  his  personal  estate,  and, 
if  that  be  insufficient,  from  his  real  estate,  being  first 
authorized  to  sell  the  same  according  to  law.  And 
if  the  income  of  his  personal  and  real  estate  be  not 
snfficient  for  his  support,  the  Supreme  Judicial  Court 
may  license  the  sale  of  the  whole  or  part  of  his 
real  estate  for  the  purpose,  as  occasion  may  require. 

Upon  his  being  restored  to  his  reason,  the  resi- 
due of  his  estate  is  to  be  delivered  to  him;  or,  in 
case  of  his  death,  to  his  legal  representatives. 

Such  guardians  are  required  to  give  bonds,  with 
sufficient  sureties,  for  the  faithful  discharge  of  their 
trust ;  and  especially  for  rendering  a  just  and  true  ac- 
count of  their  guardianship. 
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The  children  of  lunatics  may  have  guardians  ap- 
pointed for  them,  in  the  same  manner,  as  if  their 
parents  were  naturally  dead.* 

Judicial  Decisions^ 

It  is  the  duty  of  the  Judge  of  Probate  to  give  no- 
tice to  a  supposed  non  compos^  previous  to  adjudging 
him  such ;  that  he  may  be  heard  on  the  question, 
upon  which  the  whole  process  turns,  whether  he  is 
insane. 

The  presumption  of  law  is,  that  every  man  is  of 
sound  mind  until  the  contrary  apjjears  ;  and  it  being 
possible  that  interested  relatives  may  falsely  suggest 
insanity,  with  a  view  to  deprive  the  party  of  the  powd- 
er of  disposing  of  his  estate,  this  very  possibility 
should  be  guarded  against  by  personal  notice  to  him, 
when  practicable,  that  he  may  expose  himself  to  the 
view  of  the  Judge,  and  prove  by  his  own  conduct  and 
actions  the  falsity  of  the  charge. 

We  should  think  it  advisable,  at  least,  that  when- 
ever commissions  shall  issue  from  the  Probate  Court 
to  the  selectmen  to  take  an  inquisition,  they  should 
contain  an  order  that  notice  be  given  to  the  party 
complained  of,  that  he  may  appear  before  the  select- 
men. This  would  be  conformable  to  the  practice  of 
the  Court  of  Chancery  in  England.  It  is  held  there  to 
be  the  privilege  of  the  party,  who  is  the  object  of  a 
commission  of  lunacy,  to  be  present  at  the  execution  : 
and  in  a  case  before  the  Lord  Chancellor,  he  inclined 

*  Stat.   1783.  c.  38. 
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10  quash  the  inquisition,  the  commission  not  having  been 
executed  near  the  place  ot  abode  of  the  lunatic,  and 
the  order  that  he  should  have  notice  having  been  dis- 
obeved.  A  hearing  before  the  selectmen,  however, 
may  not  be  essential,  although  expedient ;  as  the  in- 
quisition is  not  conclusive,  and  there  is  another  oppor- 
tunity to  traverse  it. 

But  whether  notice  by  the  commissioners  is  essen- 
tial or  not,  we  are  clear  that  it  ought  to  be  given  be- 
fore the  adjudication  in  the  Probate  Court ;  and  that 
without  it  such  adjudication  is  null  and  void.  A  notifi- 
cation, served  and  returned  in  the  manner  practised 
with  civil  processes,  would  be  sufficient ;  the  time 
ought  to  be  prescribed  by  the  Judge  of  Probate.* 

Upon  the  question,  whether  a  guardian  shall  be  ap- 
pointed to  a  person  non  compos,  the  Court  will  receive 
other  evidence  than  what  arises  from  an  examination 
of  the  person  hiraself.t 

The  appointment  of  a  guardian  over  one,  as  non 
compos,  is  not  warranted  by  evidence  that  the  person 
is  old,  and  has  become  less  careful  of  his  property .;j; 

The  guardian  of  an  insane  person  cannot  make  his 
ward  liable  to  an  action,  as  on  his  own  contract,  by 
any  promise,  which  the  guardian  can  make.  Nor  can 
he  be  sued  in  his  capacity  of  guardian,  so  as  to  make 
the  estate  of  his  ward  liable  to  be  taken  in  execution  ; 
for  the  judgment  is  not  against  the  goods  and  estate  of 
the  ward  in  his  hands,  but  against  himself.  A  creditor 
may  sue  the  insane  person,  who  shall  be  defended  by 

*  xiv.  Mass.  Rep.  222.  t  xii-  505.  X  xiii.  129. 


his  guardian,  and  in  that  case,  judgment  being  against 
the  insane  person,  it  may  be  satisfied  by  liis  property.* 
It  is  competent  for  one  under  guardianship,  as  non 
compos,  to  make  apphcation  to  the  Judge  of  Probate 
to  revoke  the  letters  of  guardianship ;  and  he  may 
appeal  from  a  decree,  denying  his  application,  without 
giving  bonds  to  prosecute  the  appeal-t 

Course  of  Proceeding. 

The  former  practice  was,  in  granting  guardianship 
of  lunatics,  &c.  for  the  Judge  of  Probate,  upon  a  writ- 
ten representation  and  request  of  the  relations,  friends 
or  overseers,  that  a  guardian  be  appointed  to  a  sup- 
posed non  compos,  or  lunatic  person,  to  direct  his  war- 
rant to  the  selectmen  to  make  inquisition  into  his  state 
of  mind,  without  any  decree  in  writing ;  and  upon  ac- 
cepting the  return  of  the  selectmen  that  they  found 
him  incapable  to  take  care  of  himself,  to  issue  letters 
of  guardianship,  and  commission  appraisers,  without 
previous  notice  to  him  of  the  proceedings. 

The  present  practice  is,  to  pass  a  decree  upon  the 
representation  and  request,  and,  if  this  be  for  further 
proceedings,  to  issue  the  requisite  warrant  pursuant  to 
it ;  and,  upon  the  return  of  the  selectmen,  finding  the 
party  incapable,  to  issue  an  order  of  notice  to  him  of 
the  proceedings  thus  far,  to  be  served  upon  him  per- 
sonally, fourteen  days,  at  least,  before  the  time  assigned 
for  a  hearing,  that  he  may  shew  cause  why  he  should 
not  be  adjudged  non  compos,  and  liable  to  be  put  under 

*  v.  Mass.  Rep.  301.  t  i.  543 
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JB^ardianship.  After  a  hearing,  at  the  time  and  place 
assigned,  the  decree  thereupon  is  made  in  writing.  If 
the  party  is  adjudged  to  be  hable  to  guardianship,  such 
suitable  person,  as  makes  application  for  the  trust,  ac- 
companied, with  the  consent  m  writing  of  the  next  of 
kin,  if  any,  or  of  the  friends  or  overseers,  is  appointed 
guardian.  The  case,  at  this  stage  of  the  proceedings,  is 
analogous  to  that  of  granting  administration  ;  and  an  or- 
der for  giving  notice  and  other  papers,  usual  in  the  lat- 
ter case,  are  issued  together  with  the  letters  of  guar- 
dianship. 

The  observations,  before  made,  in  reference  to  ad- 
ministrators, as  to  the  bond,  sureties,  appraisers,  and 
agency,  are  alike  applicable  here. 

GUARDMXSHIP   OF  SPENDTHRIFTS. 

The  colony  laws  were  very  early  directed  towards 
this  class  of  offenders.  In  1633,  an  order  was  made,  that 
no  person  should  spend  his  time  idly,  under  pain  of  such 
punishment,  as  the  Court  might  think  proper  to  inflict ; 
and  the  constables  of  every  town  were  required  to 
take  notice  of  such  offenders,  especially  •'  of  common 
coasters,  unprofitable  fowlers,  and  tobacco-takers,*' 
and  to  present  them  to  the  next  magistrate. 

In  1682,  it  Avas  ordered,  that  the  tythingmen  in 
each  town  should  inspect  such  persons,  as  mispent 
their  time  and  earnings,  to  the  impoverishing  of  them- 
selves and  families,  and  return  their  names  to  the  se- 
lectmen ;  they  to  report  them  to  the  next  magistrates, 
who  were  empowered  to  issue  warrants  to  the  consta- 
ble  for  the  suitable  employment  of  such  persons,  and 
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liieir  eariiiiigs  were  to  be  laid  out  by  the  selectmen  in 
necessaries  tor  their  families. 

In  1736,  the  provincial  legislature  passed  an  act 
empowering  the  selectmen  or  overseers  to  take  care  of 
persons,  who  neglected  the  improvement  of  their  es- 
tates, and  lived  idle,  vagrant  and  dissolute  lives  ;  and  to 
improve  their  estates  to  the  best  advantage,  and  apply 
the  income  to  the  support  of  them  and  their  families. 
In  1756,  the  assent  of  two  Justices  quorum  unus  was 
made  necessary  to  the  exercise  of  this  power  by  the 
selectmen.  So  the  law  seems  to  have  remained  till 
the  present  statute  was  passed,  providing  for  the  ap- 
pointment of  guardians. 

Statute  Provisions. 

When  any  person,  by  excessive  drinking,  gaming, 
idleness,  or  debauchery  of  any  kind,  shall  so  spend, 
waste,  or  lessen  his  estate,  as  thereby  to  expose  him- 
self or  family  to  Avant  or  suffering  circumstances,  oi- 
the  town  where  he  belongs,  in  the  opinion  of  the  se- 
lectmen thereof,  to  expense  for  the  maintenance  of 
him  or  his  family,  it  is  made  the  duty  of  such  select- 
men to  exhibit  a  complaint  against  him  to  the  Judge 
of  Probate  ;  who,  after  due  notice  given  to  the  re- 
spondent, and  such  hearing,  as  the  case  may  require, 
being  satisfied  that  he  comes  within  the  purview  of 
the  statute,  is  authorized  to  appoint  a  guardian  or 
guardians  for  him. 

The  guardians,  so  appointed,  in  the  discharge  of  the 
duties  of  their  trust,  are  to  pursue  the  same  method, 
and  to  be  under  similar  obligations   for  faithful  per- 
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i'orniance,  as  the  guardians  of  idiots,  lunatics,  and  per- 
sons non  cornpos* 

When  appHcation  is  made  for  the  appointment  of  a 
oruardian,  in  such  cases,  and  the  Judge  of  Probate 
shall,  by  his  decree,  order  notice  to  the  person  com- 
plained against,  the  complainants  may  file  a  copy  of 
their  complaint  with  the  order  of  the  Judge  thereon, 
in  the  office  of  the  Register  of  Deeds  for  the  same 
county ;  and,  in  case  a  guardian  shall  be  appointed  for 
such  person,  any  gift,  bargain,  sale,  or  transfer  of  real 
or  personal  estate  made  by  him,  after  the  filing  of 
such  copy  with  the  Register  of  Deeds,  shall  be  Avhol- 
ly  void.t 

Judicial  Decisions. 

Guardians  of  spendthrifts  have  no  control  of  the 
persons  of  their  wards.  They  cannot  restrain  them 
of  their  liberty,  nor  bind  them  in  servlce-ij: 

An  action  will  hot  lie  against  the  guardian  of  a 
spendthrift,  upon  a  contract  made  by  his  wcfrd ;  but 
the  action  must  be  brought  against  the  ward,  who 
may  defend  by  his  guardian.§ 

Course  of  Proceeding. 

The  statute  directs  the  general  course  of  proceed- 
ing in  taking  this  sort  of  guardianship,  and  the  pres- 
<■"*  practice  is  much  as  it  was  formerly ;  except  that, 
instead  of  a  citation,  an  order  of  notice  to  the  re- 
spondent Is   now   Issued,  conformably  to  the  statute 

*  Stat.  1783,  c.  38.  t  Stat.  1818,  c.  60. 

:  T.  Mass.  Rep.  427.  §  iv.  436. 
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iast  above  cited ;  and,  after  the  hearing  is  had,  the 
decree  upon  the  complaint,  adjudging  him  to  be  ha- 
ble,  or  not  hable,  to  guardianship,  is  made  in  writing 
and  recorded. 

The  proceedings  upon  the  complaint  of  the  select- 
men, in  this  case,  are  similar  to  those  stated  in  the 
preceding  case,  after  the  return  of  the  inquisition 
hnding  one  non  compos.  Notice  is  given  in  the  same 
manner,  and  the  like  papers  are  issued  to  the  guard- 
ian. But  it  must  appear  that  the  spendthrift,  al- 
though adjudged  liable  to  guardianship,  has  consented 
to  the  appointment  of  the  person,  who  applies  for 
the  trust,  or  has  had  notice  of  the  application. 

Care  should  be  taken  by  the  selectmen  to  have  their 
complaint  framed  pursuant  to  the  statute.  It  must 
distinctly  state  facts  sufficient  to  bring  the  case  within 
the  purview  of  the  law,  and  should  contain  all  the 
general  charges,  intended  to  be  alledged  against  the 
respondent,  that  he  may  have  notice  of  them,  and  an 
opportunity  to  make  his  answer. 

TRUSTEES  OF  THE  ESTATES  OF  MIJV0R8  AJS'D 
OTHERS. 

The  first  statute,  requiring  trustees  of  the  estates 
of  minors  and  other  persons  to  give  bonds  to  the 
Judge  of  Probate,  was  enacted  in  1811.  Being  found 
defective  in  various  respects,  it  was  revised  by  the 
probate  law  of  1818,  which  improved  and  much  en- 
larged the  provisions  on  this  subject. 

Statute  Provisions. 
Every  person,  constituted  a  trustee  of  any  estate 
belonging  to  minors  or  others,  devised  in  trust  for 
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them  by  will,  after  the  passing  of  the  statute,  ex- 
cept where  the  testator  has  otherwise  directed,  or 
wliere  all  those  for  whose  benefit  the  trust  is  created, 
being  of  full  age  and  legal  capacity,  have  other- 
wise signified  their  request  to  the  Judge,  is  re- 
quired to  give  bonds  to  the  Judge  of  Probate  of 
the  county,  in  which  such  will  is  proved,  with  sufli- 
cient  sureties  within  the  Commonwealth  ;  condition- 
ed for  the  faithful  execution  of  the  trust  according  to 
the  true  intent  of  the  testator ;  for  making  and  re- 
turning, at  such  time  as  the  Judge  shall  order,  a  true 
and  perfect  inventory  of  the  real  estate,  goods  and 
chattels,  rights  and  credits,  of  such  minors  and  others ; 
for  rendering  yearly  an  account  to  the  Judge  of  the 
annual  income  and  profits  thereof;  and,  at  the  ex- 
piration of  the  trust,  adjusting  and  settling  his  ac- 
counts with  the  Judge,  and  paying  and  delivering 
over  all  sums  of  money,  and  other  property,  that 
may  be  due ;  and  giving  possession  of  all  the  estate, 
belonging  to  such  minors  or  others,  with  which  he 
may  have  been  entrusted. 

If  a  trustee  neglect  or  refuse  to  give  such  bond, 
he  is  to  be  considered  as  having  declined  the  trust ; 
and  the  trustee,  appointed  in  his  place  by  the  Judge 
of  Probate,  is  authorized  to  demand  of  him  all  such 
estate,  as  may  have  come  to  his  hands  by  virtue  of 
the  trust,  and  to  manage,  pay  and  deliver  it  over  to 
such  minors  or  others,  in  the  same  manner,  and  under 
the  same  obligations,  as  guardians. 

Any  trustee,  appointed  either  by  the  testator  or 
by  the  Judge  of  Probate,  may  be  permitted,  on  re- 
quest in  writing,  to  resign  the  trust,  when  it  cloarlv 
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appears  to  the  Judge  to  be  expedient  and  proper ; 
first  paying  and  delivering  over  the  estate  in  his 
hands  to  the  person,  appointed  trustee  in  his  stead. 

When  any  trustee  appointed  by  will  declines  the 
trust,  or  dies  before  or  after  accepting  it,  and  there 
is  no  provision  in  the  will  for  perpetuating  the  trust, 
the  Judge  of  Probate,  after  notice  to  those  for  whom 
the  trust  is  created,  may  appoint  some  suitable  per- 
son to  be  trustee  in  the  place  of  the  one  so  dying  or 
declining. 

The  Judge  of  Probate  has  authority  to  remove 
trustees,  in  like  manner  as  executors  and  administra- 
tors, when  they  become  incapable  or  evidently  un- 
suitable for  the  trust,  after  notice  to  them  and  the 
parties  interested  in  the  trust  estate  ;  and  to  substi- 
tute others.  And  every  trustee,  appointed  in  the 
place  of  a  former  one,  who  has  been  removed,  or 
has  deceased,  or  has  declined  or  resigned  the  trust, 
must  give  bonds,  and  be  under  the  same  obligations, 
as  an  original  trustee ;  except  that  it  is  within  the 
discretion  of  the  Judge,  whether  to  require  him  to 
return  an  inventory  or  not.* 

When  it  is  made  to  appear  to  the  Supreme  Court 
of  Probate,  that  it  would  be  manifestly  beneficial  to 
any  ward,  or  cestui  que  trust,  to  have  a  portion  of  the 
personal  property  in  the  hands  of  his  guardian  or 
trustee  invested  in  real  estate,  or  in  any  public  fund, 
and  no  different  provision  is  contained  in  the  in- 
strument, appointing  such  guardian  or  trustee,  the 
Court,  on  petition  of  the  guardian  or  trustee,  or  any 
person  having  interest  in  the  property,  may  order  it 

*  Stat.    1817,  c.  190. 
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to  be  so  invested,  under  proper  restrictions,  notice  be- 
ing first  given,  as  in  case  of  petitions  for  partition  of 
real  estate.* 

Course  of  Proceeding. 

The  manner  of  performing  the  various  duties,  re- 
sulting to  the  Probate  Court  from  these  provisions 
of  the  law,  is  plainly  indicated  in  the  statute,  although 
not  particularly  prescribed.  When  there  is  occa- 
sion for  applying  to  the  Judge  to  interpose  his  au- 
thority, pursuant  to  these  provisions,  application  is  to 
be  made  to  him  in  writing,  and  his  decree  thereon 
is  of  course  made  in  like  manner. 

A  trustee  by  will,  intending  to  accept  the  trust 
and  enter  into  bonds,  signifies  it  in  writing  to  the 
Judge  of  Probate,  stating  his  appointment,  and  the 
amount  of  property  expected  to  come  into  his  hands, 
and  offering  his  bond  with  sureties.  This  being  ac- 
cepted and  approved,  the  case  resembles  that  of  an 
executor  after  probate  of  a  will  and  giving  bonds; 
and  accordingly  letters  of  trust  with  a  copy  of  the 
will  annexed,  or  such  parts  as  relate  to  the  trust,  and 
containing  the  general  rules  of  law  on  the  subject, 
are  issued  to  the  trustee,  together  with  the  warrant 
for  appraising  the  trust  estate.  No  order  for  giving 
notice  of  the  trustee's  appointment  is  required. 

If  a  trustee  wishes  to  decline,  or  having  accepted, 
to  resign  the  trust,  he  signifies  his  request  in  writing 
to  the  Judge  of  Probate  :  so  also,  when   any  party 

*  Stat.  1820,  c.    54- 


86 

applies  for  the  removal  of  a  trustee,  or  for  the  ap- 
pointment of  one  by  the  Judge,  the  application  is 
made  in  writing,  exhibiting  the  facts  necessary  to  be 
considered  by  the  Court,  or  proper  to  be  notified  to 
other  parties  in  interest.  Any  order  of  notice,  which 
may  be  required,  is  made  as  in  other  similar  cases; 
personal  notice,  when  practicable,  is  to  be  given, 
fourteen  days,  at  least,  before  the  time  assigned  for  a 
hearing.  A  trustee,  appointed  by  the  Judge  of  Pro- 
bate, having  given  acceptable  bonds,  is  furnished 
with  letters  of  trust,  in  like  manner  as  an  original 
trustee. 

JPPLICATIOJVS  JF  THE  TIME  OF  RETURJVIJ^G 
JJV  IJVVEJSrTORF. 

Having  thus  given  a  view  of  the  proceedings  on  the 
appointment  of  administrators,  executors,  guardians, 
and  trustees,  it  now  follows  to  consider  the  various  ap- 
plications, ^vhich  are  usually  made  to  the  Probate 
Court,  in  discharging  their  respective  duties ;  and 
more  especially  such,  as  are  proper  in  the  course  of 
settling  an  intestate  estate  ;  as  these  will  also  include 
such,  as  are  most  necessary  for  executors,  guardians, 
or  trustees. 

First  in  order  are  those  applications,  Avhich  may  be 
made  to  the  Court  by  any  party,  at  the  time  of  re- 
turning an  inventory  by  the  administrator. 

Returning  the  inventory  is  the  first  occasion,  which 
an  administrator  has,  after  his  appointment,  of  apply- 
ing to  the  Probate  Court,  and  if  he  has  been  success- 
fully dili2:ent,  the  affidavit  of  notice  ;   order  for  the 
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sale  of  personal  estate  ;  allowance  to  the  widow  ;  as- 
sig;nment  of  dower ;  list  of  debts ;  representation  of 
insolvency ;  license  for  the  sale  of  real  estate  ;  certifi- 
cate preparatory  to  a  license,  when  more  than  is  ne- 
cessary for  the  payment  of  debts  is  to  be  sold;  or 
such  of  tliese,  as  the  circumstances  of  the  estate  re- 
quire, may  be  attended  to  at  the  same  time,  that  the 
inventory  is  exhibited. 

RETURJV  OF  THE  IJVrEJ\rTORF. 

It  has  been  seen,  that  as  early  as  1639,  provision 
was  made  for  recording  all  inventories  ;  and  executors 
and  administrators  have  always  been  strictly  required 
to  make  and  return  them  into  Court,  though,  ancient- 
ly, the  manner  of  doing  this  was  not  precisely  regula- 
ted. The  appraisers  were  not  required  to  be  com- 
missioned and  sworn ;  nor  does  it  appear  by  the  rec- 
ords, that  the  inventory  was  uniformly  exhibited  under 
oath.  It  was  frequently  brought  in  at  the  time  of 
proving  the  will,  or  taking  administration  ;  and  when 
this  was  not  the  case,  the  executor  or  administrator, 
sometimes  on  such  occasions,  promised  upon  oath  to 
do  it,  within  a  certain  time.  In  1719,  it  was  enacted 
that  the  appraisers  should  be  commissioned  and  sworn 
for  the  due  performance  of  the  service  assigned  them. 

Both  the  colonial  and  provincial  laws  contained 
severe  penalties  for  neglecting  the  duty  of  returning 
inventories;  and  in  1738,  it  was  further  enacted, 
that  every  executor,  Avho  neglected  to  give  in  a  full 
and  true  inventory  of  the  estate  of  the  deceased, 
after  being  served  with  a    citation  for  the   purpose, 
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should  be  chargeable  with  all  the  debts  and  legacies,, 
and,  in  addition  to  the  penalty  before  provided, 
should  forfeit  one  hundred  pounds  for  every  month's 
neglect,  recoverable  by  any  residuary  legatee. 

Statute  Provisions. 

By  the  act  for  regulating  proceedings  on  probate 
bonds  in  the  Courts  of  common  law,  when  it  shall 
appear  that  the  administrator  has  received  the  per- 
sonal property  of  an  intestate,  and  has  not  exhibited 
upon  oath,  a  particular  inventory  thereof,  execution 
shall  be  awarded  against  him  for  the  whole  penalty 
of  his  administration  bond,  to  be  distributed  among 
the  parties  interested,  agreeably  to  the  directions 
of  law. 

The  like  judgment  and  proceedings,  so  far  as  they 
can  with  propriety  take  place,  are  to  be  had  upon 
bonds  of  executors,  guardians,  and  others,  given  to 
the  Judge  of  Probate.* 

It  is  now  provided,  in  such  cases,  so  far  as  respects 
an  administrator,  that  execution  shall  be  awarded 
against  him  for  such  a  part  of  the  penalty  of  his  ad- 
ministration bond,  as  the  Supreme  Court  of  Probate 
shall,  on  a  full  consideration  of  all  the  circumstances 
of  the  case,  judge  reasonable."!" 

Judicial  Decisions. 

As  soon  as  a  debtor  is  appointed  administrator,  if 
he  acknowledges  the  debt,  he  has  actually  received 
so  much  money,  and  is   answerable  for  it.     This  is 

*  Stat-  1786,  c.  35.  t  Stat.  1816,  c.  94. 
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the  result  with  respect  to  an  executor  :  and  the  same 
reason  applies  to  an  administrator.  Tlie  consequence 
is,  that  he  and  his  sureties  in  the  administration  bond 
are  liable  for  the  amount  of  such  a  debt,  in  like  man- 
ner as  ir  he  had  received  it  from  any  other  debtor  of 
the  deceased. 

An  administrator,  being  a  debtor  to  the  intestate, 
will  insert  his  debt  in  the  inventory  and  bring  it  into 
his  account  to  the  credit  of  the  intestate's  estate.* 

Course  of  Proceeding. 

The  mode  of  returning  and  receiving  an  inventory 
!!i  the  same  now  as  formerly,  except  that  formerly  a 
(certificate  of  the  oath  only  was  written,  whereas  now 
the  decree,  accepting  and  allowing  the  inventory,  is 
also  made  in  writinsf. 

The  appraisers,  having  been  sworn,  and  had  cer- 
tificate of  the  fact  entered  upon  their  warrant,  and 
having  completed,  signed,  and  delivered  the  invento- 
ry to  the  administrator ;  he,  being  satisfied  that  it  is 
such  an  inventory,  as  the  law  requires  him  to  make, 
also  signs  it,  and  then  exhibits,  and  makes  oath  to  the 
truth  of  it,  before  the  Court. 

In  making  the  inventory,  the  party  will  remember, 
that  his  obligation  is  to  exhibit  "  a  true  and  perfect 
inventory  of  all  and  singular  the  real  estate,  goods 
and  chattels,  rights  and  credits,  which  have  come  to 
his  hands,  possession  or  knowledge ;"  and,  of  course, 
he  will  not  fail  to  shew  all  such  estate  to  the  apprai- 

*  xi.  Mass.  Rep.  269. 
12 
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ssers;  or,  when  this  is  impracticable,   to  afford  them 
the  requisite  information  for  truly  estimating  it. 

It  is  important  to  have  the  contents  of  the  inven- 
tory so  arranged,  as  to  present  each  class  of  property 
by  itself;  that  the  whole  amount  of  each  may  be  dis- 
tinctly seen,  as  well  as  the  particulars  of  which  it  is 
composed:  For  example,  the  several  parcels  of  real, 
estate  placed  in  succession  together  ;  so  the  goods  and 
chattels ;  so  the  stocks  or  public  securities  of  any 
kind  ;  so  the  notes,  bonds,  and  judgments  ;  so  the 
book-debts,  &c.  adding  the  particulars,  and  shewing 
the  amount  of  each  class  separately. 

Parties  interested  in  the  estate  should  have  notice 
of  the  time  for  returning  the  inventory,  as  well  as 
of  every  other  important  proceeding,  in  settling  the 
estate;  that  they  may  be  seasonably  prepared  for 
judging  as  to  the  expediency  of  an  order  to  sell  the 
personal  estate,  or  as  to  any  other  applications  ta 
the  Court,  upon  the  return  of  the  inventory, 

AFFIDAVIT  OF  JYOTICE. 

Statute  Provisions. 

An  affidavit  of  the  executor  or  administrator,  made 
and  filed  in  the  Probate  Court,  within  seven  months 
after  undertaking  his  trust,  accompanied  with  an 
original  notification,  or  a  copy  of  it,  and  recorded  in 
the  probate  office,  shall  be  evidence  of  the  time, 
place  and  manner,  that  notice  of  his  appointment  was 
given. 
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No  executor  or  administrator,  who  has  thus  given 
notice  of  his  appointment,  and  perpetuated  the  evi- 
dence thereof,  shall  be  held  to  answer  to  the  suit  ol" 
any  creditor  of  his  testator  or  intestate,  unless  the 
same  is  commenced  against  him,  within  the  term  of 
four  years  from  the  tune  of  his  giving  bonds  for  the 
faithful  discharge  of  his  trust;  except  when  the  right 
of  action  does  not  accrue  till  after  the  four  years,  and 
for  such  cases  special  provibion  is  made.* 

Judicial  Decisions. 

An  executor  or  administrator,  who  has  given  no- 
tice of  his  appointment  pursuant  to  the  statute,  can- 
not waive  the  bar  thence  arising ;  as  he  may  the 
general  statute  of  limitations  :  because  it  is  provided 
not  for  his  benefit  alone,  but  for  that  of  heirs  and  de- 
visees also  ;  in  order  to  discharge  their  estates,  Avith- 
in  a  reasonable  time,  from  the  lien  for  debts  of  the 
deceased.t 

Course  of  Pfoceeding. 

Formerly,  as  it  Avas  not  common  to  issue  an  order 
upon  the  administrator  to  give  notice  of  his  appoint- 
ment, there  was  usually  no  affidavit  of  such  notice 
filed  and  recorded  in  the  probate  office.  Now  both 
are  done. 

The  order  directs  the  manner  of  giving  the  notice, 
and  is  accompanied  with  suitable  blanks  for  the  pur- 
pose, and  also  for  making  and  returning  the  affidavit. 

*  Stat.  1788,  c.  66.  and  Stat.  1791,  c.  28.     t  xvi.  Mass.  Rep.  429. 
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The  administrator,  having  given  notice  as  directedj 
prepares  his  affidavit  accordingly ;  and  having  brought 
it  into  Court,  and  made  oatli  to  it  before  the  Judge, 
it  is  thereupon  ordered  to  be  filed  and  recorded. 

ORDER  FOR  THE  S.^ILE  OF  PERSOJVJL  ESTJTE. 

In  1703,  it  Avas  enacted,  that  every  executor  or  ad- 
ministrator should  pay  the  debts  and  legacies  of  his 
testator  or  intestate  ir.  specie,  if  he  had  such  as  assets ; 
if  not,  that  he  should  expose  the  estate  to  the  credi- 
tor or  legatee,  to  receive  payment  therefrom,  accord- 
ing to  an  estimation  by  appraisers  indiilerently  chosen: 
and  also,  that  when  execution  was  awarded  against  an 
executor  or  administrator,  who  had  not  assets  in  mon- 
ey to  meet  it,  the  sheriif  should  levy  the  goods  or  es- 
tate of  the  deceased,  arid  sell  sufficient  to  satisfy  the 
execution,  unless  the  creditor  or  legatee  accepted  the 
estate,  at  its  value  in  money,  estimated  by  appraisers. 

In  1784,  the  Judge  of  Probate  was  authorized  to 
order  the  sale  of  the  personal  estate  of  an  intestate, 
when  it  appeared  for  the  benefit  of  all  concei'ned ; 
and  the  same  provisions  were  revised,  with  some  limi- 
tations, by  the  probate  law  of  1818. 

Statute  Provisions. 

Every  administrator  is  held  to  account  with  the 
Judge  of  Probate  for  the  personal  estate  of  the  de- 
ceased, as  the  same  is  appraised,  unless  the  Judge 
thinks  it  will  be  more  for  the  benefit  of  the  parties  in- 
terested, otherwise  to  dispose  of  it ;  in  which  case  he 
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shall  order  the  ^yhole,  or  any  part  ol  it,  to  be  sold  ai 
public  auction  or  private  sale,  in  such  manner  as  he 
shall  determine  to  be  best ;  and  the  administratoi- 
shall  account  for  the  same  as  sold. 

Such  sale  is  to  be  ordered  within  three  month^ 
from  the  return  of  the  inventory,  and  not  afterwartls  ; 
unless,  for  special  reasons,  the  Judge  of  Probate  shall 
^llow  a  further  term,  not   exceeding  six  months. 

Course  of  Proceeding. 

Formerly,  in  this  case,  there  Avere  no  written  piu- 
ceedings ;  and,  of  course,  nothing  was  left  on  the  files 
or  records  of  the  Probate  Court,  respecting  the  sale 
of  personal  estate  by  an  administrator. 

At  present,  the  application  of  the  administrator,  or 
other  person  interested,  who  desires  the  sale  to  be  or- 
dered, is  made  in  writing ;  as  are  also  the  decree 
thereon,  and  the  warrant  directing  the  manner  of  con- 
ducting the  sale.  The  application  states  the  reasons 
for  the  sale,  and,  if  a  private  sale  is  requested,  the  cir- 
cumstances, which  render  this  proper.  A  particular 
account  of  sales  is  returned  into  Court  by  the  admin- 
istrator, at  the  time  of  settling  his  account  of  adminis- 
tration. 

Generally,  the  administrator  and  the  heirs  can  be 
prepared  to  decide,  at  the  time  of  returning  the  in- 
ventory, whether  to  apply  for  an  order  to  sell  the 
personal  estate ;  but  if,  from  the  peculiar  situation  of 
any  estate,  there  are  reasons  for  delaying  the  applica- 
tion, more  than  three  months  beyond  this  time,  such 
reasons  are  to  be  stated  in  writing  to  the  Court,  that 


94 

an  allowance  of  further  time  may  be  decreed,  pursu- 
ant to  the  statute. 

ALLOWJIJ^'CE    TO    THE    WIDOW. 

In  1710,  it  was  enacted,  that  Judges  of  Probate,  in 
making  up  and  passing  accounts  of  administration, 
should  make  allowance  of  necessary  bedding,  utensils, 
and  implements  of  household,  to  the  use  of  the  wife 
and  family  of  the  deceased,  when  provision  in  this  re- 
spect was  not  made  by  will ;  the  same  not  to  be 
considered  assets  in  the  hands  of  the  executor  or  ad- 
ministrator, although  the  estate  should  prove  insol- 
vent, as  such  necessaries  could  never  have  been  levied 
or  distrained  for  debt. 

The  statute  of  distributions,  passed  in  1784,  pro- 
vided that,  Avlien  the  personal  estate  was  insufficient 
to  pay  the  debts  of  the  deceased,  the  widow  should 
nevertheless  be  entitled  to  her  apparel,  and  such 
other  of  the  personal  estate,  as  the  Judge  of  Probate 
should  determine  necessary,  according  to  her  quality 
and  degree.  In  1803,  an  additional  act  was  passed, 
entitling  the  Avidow  to  the  same  consideration,  when 
the  estate  was  sufficient  to  pay  the  debts,  with  but 
little  surplus  left.  And  upon  the  last  revision  of  the 
statute  of  distributions,  j)rovision  was  made  for  the 
widow's  allowance,  without  any  such  limitation. 

Statute  Provisions. 

The  wido\V  of  an  intestate  is  entitled  to  the  allow- 
ance of  her  wearing  apparel,  according  to  the  quality 
and  estate  of  her  husband,   and  such  further  necessa- 
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lies  as  the  Judge  of  Probate  shall  order,  regard  being 
had  to  the  state  of  the  family  under  her  care* 

In  the  settlement  of  insolvent  estates,  whether  tes- 
tate or  intestate,  the  Avidow  is  entitled  to  her  apparel, 
and  such  other  of  the  personal  estate  as  the  Judge  of 
Probate  shall  determine  necessary,  according  to  her 
quality  and  degree ;  and  Avhen  such  allowance  has 
been  made  from  an  intestate  estate,  represented  in- 
solvent, but  which  ultimately  appears  otherwise,  the 
Judge  of  Probate  is  authorized,  by  a  subsequent  de- 
cree, to  make  her  a  further  allowance.t 

Judicial  Decisions. 

The  Judge  of  Probate  may  allow  to  the  widow  of 
an  intestate  the  whole  of  the  personal  estate,  unless 
the  amount  be  so  great,  as  to  make  the  allowance  ex- 
travagant.i 

Course  of  Proceeding, 

Formerly  the  application  to  the  Judge  of  Probate 
for  the  widow's  allowance,  and  his  decree  or  determi- 
nation thereon,  and  the  order  or  directions  to  the 
administrator  were  wholly  verbal,  and  no  trace  of  the 
proceedings  was  left  upon  the  files  or  records  of  the 
probate  office. 

Now  the  application  is  made  in  writing,  signed  by 
the  widow,  or  some  agent  in  her  behalf,  representing 
the  state  of  the  family  under  her  care,  and  such  other 
circumstances,  as  require  consideration  in  making  the 

*  Slat.  1805,  c.  90.     t  Stat.  1816,  c.  95.     J  xv.  Mass.  Rep.  183. 
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iilJovvaiice.  A  decree  is  passed,  and  if  it  be  in  lavour 
of  the  petition,  and  no  appeal  is  claimed,  a  warrant 
immediately  issues,  directing  the  administrator  to  de- 
liver the  amount  to  the  widow  accordingly.  When 
she  is  administratrix,  the  warrant  of  course  authorizes 
her  to  retain  such  amount  to  her  own  use. 

It  is  always  proper  to  give  the  heirs  notice  of  the 
time  of  presenting  the  petition  for  the  widow's  al- 
lowance, that  they  may  have  opportunity  to  be  heard 
on  the  subject. 

.iSSIGjYJIEJ\^T  OF  DOWER. 

Under  the  colonial  government,  as  has  been  seeu. 
the  County  Courts  had  power  to  assign  to  the  widow 
and  heirs  of  an  intestate  their  several  parts  of  his 
real  estate.  By  the  provincial  statute  of  distribu- 
tions, the  Judges  of  Probate  succeeded  to  this  autho- 
rity, and  were  empowered  to  order  and  make  a  just 
distribution  of  an  intestate's  real  and  personal  estate  j 
one  third  part  of  the  personal  estate  to  the  widow 
forever,  besides  her  dower  or  thirds  in  the  hous- 
es and  land  during  life,  and  the  residue  among  the 
heirs.  The  statute  of  distributions,  passed  in  March. 
1784,  contains  similar  provisions. 

Statute  Provisions. 

The  statutes  above  mentioned  have  always  been 
construed  to  give  to  the  Judges  of  Probate  the  power 
of  assigning  dower,  although  the  exercise  of  such 
power  has  never  been  regulated  by  the  legislature. 

The  widow  may,  in  all  cases,  waive  the  provision 
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made  for  her  in  the  will  ol"  her  deceased  husband, 
and  claim  dower,  and  have  it  assigned  to  her,  in  the 
same  manner,  as  if  he  had  died  intestate.* 

The  widow  of  any  citizen  of  the  United  States, 
who  was  an  ahen  at  the  time  of  her  intermarriage, 
is  entitled  to  dower  in  her  husband's  cstate.t 

Every  widow,  having  riglit  of  dower  in  any  estate, 
is  entitled  to  receive  one  third  part  of  tlie  rents,  in- 
comes, and  profits  of  such  estate,  until  her  dower 
has  been  set  out  to  her  by  the  heirs,  according  to 
law,  or  actually  assigned  to  her  under  a  judgment  of 
r'nurt.  or  an  order  of  a  Court  of  Probate.^ 

Judicial  Decisions. 

rhe  assignment  of  dower  is  not,  at  common  law, 
>vithin  the  jurisdiction  of  the  ordinary  ;  or,  in  any  re- 
spect, an  incident  to  the  administration  of  the  estates 
of  deceased  persons.  The  exercise  of  this  authority 
l)y  Judges  of  Probate  seems  to  be  the  result  of  cer- 
tain provisions  of  the  statute  law  of  this  Common- 
wealth, respecting  the  distribution  of  the  estates  of  in- 
testates, extending  to  real  as  well  as  personal  estates. 
And  when  restricted  to  the  lands  and  tenements,  of 
which  the  intestate  died  seized,  and  to  a  partition  be- 
tween the  widow  and  descendants,  or  the  widow  and 
collateral  heirs  of  the  intestate,  and  to  cases  where  no 
contest  is  suggested,  the  process  for  the  purpose  is 
both  economical  and  convenient.  But  in  contested 
cases,  and  especially  when  the  intestate  was  not,  at  his 

Stat.  1783,  c.  24.       t  Stat.  1812,  c.  93.       |  Stat.  1816,  c.  84. 
13 
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death,  the  tenant  of  the  fee  ;  where  his  heirs  have  no 
interest  or  concern  in  the  assignment  of  dower ;  and 
Avhere  strangers,  not  presumed  to  be  connusant  of  the 
proceedings  in  the  Probate  Court,  have  the  whole 
interest  and  property,  subject  to  the  claim  of  dower ; 
a  writ  of  dower  is  the  suitable  and  only  adequate  rem- 
edy, after  a  demand  made,  and  a  refusal  to  assign. 

Consequently,  where  the  estate  has  been  conveyed 
in  fee  and  in  mortgage  by  the  husband  in  his  life  time, 
there  can  be  no  partition  among  his  heirs,  nor  any  ef- 
fectual assignment  of  dower  to  the  widow,  against  the 
consent  of  the  mortgagee,  by  any  process  instituted 
in  the  Probate  Court,* 

In  the  appointment  of  commissioners  to  assign  dow- 
er, the  Judge  of  Probate  is  not  confined  to  freeholders 
of  the  county,  where  her  husband  last  dwelt.t 

In  the  assignment  of  dower,  commissioners  are  to 
regard  the  rents  and  profits  only  of  the  several  par- 
cels of  the  estate,  out  of  which  the  dower  is  to  be  as- 
signed. When  they  have  ascertained  the  annual  in- 
come of  the  whole  estate,  they  ought  to  set  off  to  the 
widow  such  a  part,  as  will  yield  her  one  third  part  of 
Such  income,  in  parcels  best  calculated  for  the  conven- 
ience of  herself  and  of  the  heirs.  This  rule  is  adapted 
equally  to  protect  widows  from  having  an  unproduc- 
tive part  of  estates  assigned  to  them,  and  to  guard 
heirs  from  being  left,  during  the  life  of  the  widow, 
without  the  means  of  support.^ 

It  is  well  understood  by  the  common  law,  and  the 
principle  has  been  repeatedly  settled  in  this  Court, 

*  ix.  Mass.  Rep.  9.  t  xii.  454.  I  iv.  533. 
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that  the  dower  of  the  widow  is  not  to  be  assioned  so 
as  to  give  her  one  third  of  the  land  in  quantity,  but  so 
that  she  may  enjoy  one  tliird  ol"  the  rents  and  profits 
or  income  of  the  estate.  Now  of  a  lot  of  wild  land, 
not  connected  with  a  cultivated  farm,  there  are  no 
rents  and  profits.  The  rule,  therefore,  by  which  dow- 
er is  to  be  assigned,  cannot  be  applied  to  such  property. 
A  Avidow  is  not  dowable  of  land  in  a  wild  and  un- 
cultivated state.* 

Course  of  Proceeding. 

Formerly,  the  warrant  for  assignment  of  dower  was 
issued  upon  a  verbal  application,  without  a  decree  in 
writing,  and  no  evidence  of  the  transaction  existed  in 
the  probate  office,  until  after  the  commissioners  made 
their  return. 

Now  the  petition,  and  the  decree  of  the  Court  there- 
on are  made  in  writing ;  if  the  decree  is  for  assigning 
dower,  and  no  appeal  is  claimed,  commissioners  are 
then  appointed  accordingly. 

The  petition  is  signed  by  the  widow,  her  agent  or 
attorney,  and  concisely  states  the  facts,  which  bring 
the  case  within  the  jurisdiction  of  the  Probate  Court. 
Notice  should  be  given  to  the  heirs  of  the  time  for 
presenting  such  petition,  unless  they  have  signified  their 
assent  to  it,  or  agreed  upon  the  persons  to  be  appoint- 
ed commissioners. 

The  warrant  directs  the  commissioners  to  give  due 
iiotice  of  their  proceedings  to  all  parties  interested; 
V.  ho  are  also  to  have  notice  of  the  time  when  the  re- 

*  XV.  Mass.  Rep.   164. 
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turn  oi  such  proceedings  is  made  to  tlic  Court.  The 
assent  of  the  widow  and  heirs  to  the  acceptance  of  the 
return  is  usually  expressed  in  writing ;  Avhen  this  is  not 
done,  opportunity  must  be  afforded  for  offering  any  ob- 
jections, that  may  exist. 

If  the  estate,  in  wliich  dower  is  claimed,  be  subject 
to  mortgage,  the  consent  of  the  mortgagee,  in  writing,  is 
essential  to  any  proceedings  in  the  Probate  Court  for 
the  assignment  of  dower. 

LIST  OF  DEBTS. 

In  order  to  shew  the  necessity  of  selling  real  estate 
for  the  payment  of  debts,  it  often  becomes  proper  for 
the  administrator  to  exhibit  to  the  Probate  Court  as 
complete  a  list,  as  he  can,  of  the  claims  against  the  es- 
tate. The  manner  of  proceeding  in  such  case  is  the  same 
now,  as  formerly  ;  except  that  formerly  the  certificate 
of  the  oath  only  was  written,  but  now  the  decree  ac- 
cepting and  ordering  the  list  of  debts  to  be  recorded, 
is  also  made  in  writing. 

Having  collected  all  the  demands,  which  have  come 
to  his  knowledge,  and  which  he  believes  to  be  real, 
the  administrator  prepares  a  particular  list  or  schedule 
of  them,  stating  each  creditor's  name,  and  the  amount 
of  his  demand,  adding  the  widow's  allowance,  if  any. 
and  also  the  expenses  of  setling  the  estate,  then  sign* 
his  name,  and  makes  oath  to  it  before  the  Court. 

LXSOLVEA^T  ESTATES. 

The  provisions  of   the  colonial  ordinance,  made  in 
1677,  for  the  distribution  of  the  insolvent  estates  of 
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deceased  persons,  were  re-enacted  by  the  provincial 
lecjislature  in  1696  ;  and  were  again  revised  and  en- 
lars^ed  by  the  existing  statute  on  this  subject,  passed 
in  1784. 

Statute  Provisions. 

When  the  estate  is  insufficient  to  pay  all  the  just 
debts,  which  the  deceased  owed,  the  executor  or  ad- 
ministrator, before  paying  any,  except  debts  due  for 
all  rates  and  taxes,  and  debts  due  to  the  Common- 
wealth, and  for  the  last  sickness  and  necessary  fune- 
ral expenses  of  the  deceased,  shall  represent  the 
condition  and  circumstances  of  the  estate  to  the 
Judge  of  Probate  ;  who  shall  appoint  two  or  more 
fit  persons  to  be  commissioners,  with  full  power  to 
receive  and  examine  all  claims  of  the  several  credi- 
tors. Such  commissioners  ^hall  cause  the  times  and 
places  of  their  meeting  for  this  purpose  to  be  made 
known,  by  posting  notifications  thereof  in  some  public 
place  in  the  shire  town  of  the  county,  where  the  de- 
ceased last  dwelt,  and  of  the  two  next  counties  ;  or 
by  advertising  the  same  in  such  public  newspaper  or 
papers,  as  the  Judge  may  direct.  Six  months,  and 
such  further  time,  not  exceeding  eighteen  months,  as 
the  circumstances  of  any  estate  may  require,  shall  be 
allowed  by  the  Judge  to  the  creditors  for  bringing  in 
and  proving  their  claims.  At  the  end  of  the  time 
limited,  the  commissioners  shall  make  their  report, 
and  present  to  the  Judge  upon  oath  a  list  of  all  the 
claims  laid  before  them,  with  the  sums  allowed  by 
them  on  each  claim  ;   and   the   Judge  shall  order 
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them  meet  recompense  out  of  the  estate  for  then- 
services. 

The  debts,  before  mentioned  being  first  deducted, 
the  Judge  shall  order  the  residue  of  the  estate  both 
real  and  personal,  the  real  estate  being  sold  accord- 
ing to  law,  to  be  distributed  among  the  creditors, 
who  have  made  out  their  claims  before  the  commis- 
sioners, in  proportion  to  the  sums  respectively  due  to 
them.  The  reversion  of  the  widow's  dower,  if  any, 
may  be  sold  by  order  of  the  Judge,  on  application 
therefor,  and  distributed  with  the  rest  of  the  estate : 
when  this  is  not  done,  it  shall  be  sold  at  the  expira- 
tion of  her  term,  and  the  proceeds  distributed  in  like 
proportion. 

Any  creditor,  whose  claim  is  wholly  or  in  part  re- 
jected, may  have  it  determined  at  common  law  ;  pro- 
vided he  gives  notice  thereof  in  writing,  at  the  pro- 
bate office,  within  twenty  days  after  the  report  is 
made,  and  prosecutes  his  action  as  soon  as  may  be ; 
and  if  the  executor  or  administrator  is  dissatisfied 
with  the  allowance  of  any  claim^  and  gives  notice 
thereof  at  the  probate  office,  and  also  to  the  credi- 
tor within  the  term  of  twenty  days,  such  claim  shall 
be  struck  from  the  commissioners'  report,  unless  the 
creditor  shall  speedily  prosecute  it  at  common  law, 
or  agree  with  the  executor  or  administrator  before 
the  Judge  to  submit  it  to  reference.* 

The  commissioners,  whenever  it  is  judged  expedi- 
ent by  a  majority  of  them,  may  administer  an  oath 
to  any  creditor,  who  lays  his  claim  before  them,  to 

*  Stat.    1784.  c.  2 
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make  true  answers  to  such  questions,  as  tliey  may 
ask  relative  to  it.* 

If  the  executor  or  administrator  neglects  to  settle 
his  account  of  administration,  within  six  months  after 
the  commissioners  have  made  their  report,  or  within 
such  further  time,  as  the  Judge  of  Probate  under  his 
hand  and  seal  may  think  proper  to  allow,  any  credi- 
tor may  commence,  and  prosecute  to  final  judgment, 
an  action  for  the  recovery  of  his  demand,  in  the  same 
manner,  as  if  the  estate  had  not  been  represented 
insolvent.t 

Judicial  Decisions. 

The  executor  or  administrator  has  a  year,  after  he 
has  taken  upon  himself  the  trust,  to  ascertain  the 
probability  of  the  insolvency  of  the  deceased.  He 
will  ascertain,  as  well  as  he  can,  the  amount  of  the 
debts,  which  he  will  compare  witli  the  effects,  of 
which  he  has  knowledge,  and  then  form  his  opinion. 
If  he  believes  the  estate  to  be  insolvent,  he  will  rep- 
resent these  facts  to  the  Judge  ;  and  if  the  Judge  shall 
allow  the  representation,  and  award  a  commission  of 
insolvency,  the  estate  is  then  apparently  insolvent ; 
and  the  law  will  not  permit  any  of  the  effects  to  be 
taken  from  the  executor  or  administrator  by  legal 
process,  to  satisfy  the  demand  of  any  creditor;  but  a 
demand  may  be  settled  by  legal  process,  so  far  that 
it  may  be  evidence  of  the  amount  of  the  claim.  If, 
on  the  return  of  the  commission,  and  the  settlement 

*  Stat.   1789,  c.  50.  t  Stat.  1794,  c.  5, 
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of  the  administration  account,  the  Judge  shall  decree 
a  distribution  of  the  effects,  then  there  is  learal  evi- 
dence  of  an  absolute  insolvency,  and  not  before  :  For 
the  insolvency  may  dejDend  on  a  claim  allowed  by 
the  commissioners,  which  may  be  disputed  by  the  ex- 
ecutor or  administrator,  and  defeated  by  a  trial  at 
law.  Upon  an  absolute  insolvency,  the  executor  or 
administrator  must  administer  the  effects  pursuant  to 
the  decree.* 

The  heirs  of  one  deceased  insolvent  are  entitled 
to  the  rents  and  profits  of  his  real  estate,  until  it  is 
sold  for  the  payment  of  his  debts  ;  or,  if  it  were  mort- 
gaged, until  entry  by  the  mortgagee.  For  the  real  es- 
tate descends  by  law  to  the  heirs,  and  they  accord- 
ingly may  enter  immediately  ;  and  may  remain  right- 
fully in  possession,  until  the  administrator,  in  behalf  of 
the  creditors,  shall  sell  it  pursuant  to  license  obtained 
for  the  purpose.t 

If  a  creditor  to  an  insolvent  estate  has  a  mortgage, 
as  security  for  his  debt,  of  less  value  than  the 
amount  of  the  debt,  he  can  claim  from  the  commis- 
sioners only  for  the  difference  between  his  debt  and 
the  value  of  the  property  mortgaged. J 

All  mutual  demands,  subsisting  between  the  insol- 
vent and  his  creditors,  at  the  time  of  his  death,  are 
to  be  liquidated  and  balanced.  If  the  balance  be 
against  the  estate,  it  must  be  laid  before  the  commis- 
sioHers,  and  be  by  them  reported  to  the  Judge ;  but  if 
the  balance  be  against  the  creditor,  it  is  not  a  sub- 

*  iv.  Mas«.   Rep.  620.         t  xvi.  280.  J  xvi.  308. 


105 

ject  of  the  report ;  which  is  to  include  only  claims 
against  the  estate.* 

The  commissioners  should  cast  interest  on  all 
claims  allowed  bv  them,  from  the  death  of  the  insol- 
vent  debtor  to  the  time  of  making  their  report: 
whether  they  expressly  bear  interest  or  not.t 

Neither  the  Judge  of  Probate,  nor  the  Supreme 
Court  of  Probate  on  appeal,  can  examine  the  merits 
of  a  claim  against  an  insolvent  estate  reported  by  the 
commissioners ;  but  the  statute  remedy  alone  must 

be  pursued.^ 

If  the  administrator  is  guilty  of  neglect  or  corrup- 
tion in  not  opposing  the  admission  of  illegal  claims  by 
the  commissioners,  he  may  be  liable  to  an  action  on 
his  administration  bond,  or  to  a  special  action  of  the 
case  for  waste.§ 

The  commissioners  have  no  authority  to  receive 
and  examine  the  claims  of  the  executor  or  administra- 
tor against  the  deceased  ;  as  such  claims  are  to  be 
determined  by  the  Judge  of  Probate,  or  by  referees 
appointed  by  him  pursuant  to  the  statute.H 

Course  of  Proceeding. 

The  representation  of  insolvency  was  formerly,  as 
at  present,  made  in  writing,  but  was  expressed  in  gen- 
eral terms  only,  and  the  particulars  stated  to  the 
Judge  verbally. 

It  now  contains  these  particulars,  to  wit,  the  amount 
of  debts  and  charges  against  the  estate,  so  far  as  they 

*  ii.  Ma«.  Rep.  499.         t  xiii.  537.         \  i.  23.       §  ii.  80. 
T  H;»I1  y.  Hall.  1801. 
14 
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are  ascertained  or  rendered  probable,  with  the  value 
of  the-  personal  estate,  and  also  of  the  real  estate, 
shewing  the  deficiency  of  the  estate  to  meet  the  debts 
and  charges. 

If  the  representation  is  accepted,  commissioners  are 
appointed  accordingly  ;  in  most  cases,  two  only.  Their 
commission  contains  directions,  as  to  the  time  allowed 
for  bringing  in  claims,  and  the  manner  of  giving  notice 
to  the  creditors  for  this  purpose.  If  further  time  than 
is  at  first  allowed  be  found  to  be  necessary,  the  reasons 
for  extending  the  time  are  stated  in  a  written  appli- 
cation to  the  Judge  ;  who  thereupon  decrees  and  di- 
rects, as  the  case  may  require. 

The  form  of  the  commissioners'  report  is  sufficient- 
ly indicated  by  the  statute,  as  Avell  as  the  manner  of 
giving  notice  at  the  probate  office,  by  any  party  dis- 
satisfied with  it.  It  should  contain  all  the  claims  laid 
before  the  commissioners,  even  those  wholly  disallow- 
ed by  them. 

The  report  being  returned  and  accepted  by  the 
Judge,  the  executor  or  administrator  is  directed  to  pay 
the  commissioners,  and  the  report  is  ordered  to  be  on 
file  in  the  probate  office  ;  and  having  remained  on 
file  twenty  days,  without  notice  given  of  any  objection 
to  it,  and  the  account  of  administration  being  duly  set- 
led,  the  order  of  distribution  is  issued. 

If,  from  the  peculiar  circumstances  of  any  estate,  it 
is  impracticable  to  settle  the  account  of  administration 
within  six  months  from  the  return  of  the  report ; 
these  circumstances  must  be  distinctly  stated  in  a  pe- 
tition to  the  Judge  for   such  further  time,  as  may  be 
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necessary  ;  which  he  is   authorisod,  under   his   hand 
and  seal,  to  allow. 

LICEJVSE  FOR  THE  S.iLE  OF  REAL  ESTATE. 

By  the  probate  law  of  1818,  the  Courts  of  Probate 
have  concurrent  jurisdiction  with  the  courts  of  common 
law,  to  license  the  sale  of  real  estate  for  the  payment 
of  debts. 

Statute  Provisions. 

All  tlie  lands,  tenements  and  hereditaments,  of  which 
the  intestate  died  seized ;  and  also  all  estate,  which 
he  had  fraudulently  conveyed,  or  of  which  he  had  been 
colourably  or  fraudulently  disseized,  with  intent  to 
defraud  his  creditors,  shall  be  liable  for  the  payment 
of  his  debts,  whenever  the  personal  estate  shall  be  in- 
sufficient; saving  to  the  widow  her  dower,  except  in 
the  estate  so  fraudulently  conveyed,  to  which  she  had 
legally  relinquished  her  right  of  dower.* 

The  Probate  Court,  upon  petition,  may  empower 
and  license  any  executor,  administrator,  or  guardian,  to 
sell  the  real  estate  of  his  testator,  intestate,  or  ward, 
for  the  payment  of  debts.  Such  authority  extends 
as  well  to  estate  held  by  the  testator  or  intestate  in 
mortgage,  of  which  the  executor  or  administrator  has 
recovered  possession,  or  to  estate  set  off  on  execution 
to  the  executor  or  administrator  for  the  use  of  the 
devisees  or  heirs,  as  to  other  real  estate. 

Personal  notice,  or  notice  by  advertisement,  for  three 

*  Stat.  1805,  c.  90. 
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weeks  successively,  in  such  newspaper  as  the  Court 
may  order,  to  all  persons  interested  therein,  of  the 
time  and  place  at  Avhich  they  may  be  heard  on  the 
subject,  is  first  required  ;  and  if  any  of  the  persons  in- 
terested shall  give  bond  with  sufficient  sureties,  to  pay 
the  debts  and  legacies  with  incidental  charges,  the  li- 
cense shall  not  be  granted. 

No  guch  license  continues  in  force  for  a  longer  term 
than  one  year  from  the  time  of  granting  it.  The  ex- 
ecutor, administrator,  guardian  or  other  person,  who  is 
empowered  to  make  the  sale,  is  first  to  give  bonds  and 
take  the  oath  prescribed  by  law.  They  may  adjourn 
such  sale,  if  expedient,  for  any  space  of  time,  not  ex- 
ceeding fourteen  days.* 

The  Probate  Court  has  also  authority  to  license 
executors  and  administrators  to  sell  real  estate  for  the 
payment  of  the  charges  of  administration.! 

The  guardian  of  a  spendthrift,  on  petition  for  license 
to  sell  his  Avard's  real  estate  for  payment  of  debts, 
must  produce  to  the  Court  a  certificate  under  the 
hands  of  the  overseers  of  the  poor  of  the  town,  where 
the  spendthrift  belongs,  "  purporting  their  consent 
and  approbation  to  the  sale  of  such  a  proportion  of 
the  real  estate  of  such  person,  as  such  overseers  shall 
be  satisfied  is  just  and  equitable  to  discharge  the  bona 
fide  debts  of  such  person,  excluding  all  debts  contract- 
ed by  gaming."|. 

The  Supreme  Judicial  Court,  and  Court  of  Common 
Pleas,  may  license  executors,  administrators  and  guard- 
ians, to  sell   the  real  estate  of  persons  deceased,  or  of 

*  Stat.  1817,  c.  190.     t  Stat.  1818,  c.  112.     J  Slat.  1806,  c.  103. 
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wards,  situate  within  the  Commonwealth,  m  cases 
where  the  deceased  did  H\  c,  and  the  wards  do  hve, 
without  the  Commonwealth,  as  in  other  cases.  And 
all  proceedings,  necessary  to  be  had  belore  any  Judge 
of  Probate  respecting  such  sale,  shall  be  had  belore 
the  Judge  of  the  county,  where  the  estate  is  situated- 

Whenever  any  executoi",  administrator  or  guardian, 
duly  appointed  in  any  other  state,  shall  file,  in  any 
probate  office  in  this  Commonwealth,  a  certified  copj 
of  his  appointment,  he  shall  be  entitled  to  all  the 
rights  and  powers  incident  to  such  appointment,  as 
far  as  respects  the  sale  of  real  estate.  And  any  bond, 
required  by  law  previous  to  such  sale,  may  be  given  to 
and  approved  by  the  Court,  which  proved  the  will,  or 
granted  the  administration  or  the  guardianship,  and  a 
certified  copy  of  such  bond  so  approved,  filed  with 
the  Judge  of  Probate  in  this  Commonwealth,  shall  be 
sufficient.* 

The  affidavit  of  any  executor,  administrator,  guard- 
ian or  other  person,  licensed  to  sell  real  estate,  or  of 
any  person  employed  by  any  of  them,  duly  taken, 
within  eighteen  months  next  following  the  sale,  and 
filed  in  the  Probate  Court  and  recorded,  together  with 
one  of  the  original  advertisements  of  the  time,  place, 
and  estate  to  be  sold,  or  a  copy  of  such  advertisement, 
shall  be  evidence  of  the  time,  place,  and  manner  no 
tice  Avas  given-t 

Judicial  Decisions. 
The  lands  of  any  intestate  being  liable  to  the  pay- 

•=  Stat.  1817,  c.    182.  t  Stat.   1788,  c.  66. 
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ment  of  his  debts,  the  administrator  may  lawfully  sell 
them  on  license,  whether  they  are  in  the  possession  of 
the  heir,  or  of  his  alienee,  or  disseizor.  For  no  seizin 
of  the  heir,  or  of  his  alienee,  or  of  his  disseizor,  can 
defeat  the  naked  authority  of  the  administrator  to 
sell  on  license.* 

All  the  personal  estate  of  a  testator,  and  all  the 
real  estate  of  which  he  died  seized,  whether  devised 
or  not,  are  assets  for  the  payment  of  all  his  debts, 
whether  due  by  simple  contract  or  by  specialty. 

Upon  an  application  for  license  to  sell  real  estate 
for  the  payment  of  debts,  the  Court  may  direct  the 
sale  of  any  specific  part  of  the  estate.  In  granting 
such  licence  to  an  executor,  the  Court  will  marshal 
the  assets  according  to  the  following  rule  :  1.  The 
personal  estate,  excepting  specific  bequests,  or  such  of 
it,  as  is  exempted  from  the  payment  of  debts.  2.  The 
real  estate,  which  is  appropriated  in  the  will  as  a 
fund  for  the  payment.  3.  The  descended  estate, 
whether  the  testator  was  seized  of  it,  when  the  will 
was  made,  or  it  was  afterwards  acquired.  4.  The 
lands  specifically  devised,  although  they  may  be  gen- 
erally charged  with  the  payment  of  debts,  but  not 
specially  appropriated  for  that  purpose.t 

An  administrator  may  sell  land  holden  by  his  in- 
testate under  a  lease  for  999  years,  as  personal  prop- 
erty, without  obtaining  license  for  it,  as  in  the  case 
of  selling  real   estate  for  the  payment  of  debts.]] 

An  administrator,  acting  under  a  license  to  sell  the 
real  estate  of  his  intestate,  is  not  required  by  any  du- 

■  JT.  Mass.  Rep.  359.  t  vi.  149.  t  v.  419. 
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ty  of  his  office  or  trust  to  enter  into  a  personal  cove- 
nant for  the  absolute  perfection  of  the  title,  which 
lie  undertakes  to  convey ;  or  for  the  validity  of  the 
conveyance  beyond  his  own  acts.  He  is,  however, 
at  liberty  to  do  it,  if  he  chooses  thus  to  excite  the 
confidence  of  purchasers,  and  to  enlarge  the  proceeds 
of  the  sale ;  and  he  may  engage  his  own  credit  col- 
Jaterally  in  the  conveyance. 

Such  covenant,  although  expressed  to  be  made  in 
his  capacity  of  administrator,  is  necessarily  a  perso- 
nal covenant,  for  Avhich  he  is  liable  of  his  own  goods  ; 
because  the  effects  of  the  intestate  are  not  liable  to 
the  contract  of  an  administrator,  as  such,  and  because 
an  express  contract  of  that  kind  by  an  administrator 
can  have  no  other  legal  operation.* 

Course  of  Proceeding. 

Formerly,  the  Probate  Court  had  no  power  to 
grant  license  for  the  sale  of  real  estate. 

The  petition  for  the  license  states  what  is  the 
amount  of  debts  more  than  all  the  personal  estate, 
accompanied  by  a  certificate  of  the  Register  of  Pro- 
bate shewing  the  fact.  A  time  is  assigned  by  the 
Court  for  considering  the  subject  of  the  petition,  and 
notice  ordered  pursuant  to  the  statute,  unless  the  con- 
sent in  writing  of  all  persons  interested  is  produced. 
At  the  time  assigned,  a  decree  is  passed  upon  the  pe- 
tition, and,  if  granted,  the  order  or  license  is  issued 
accordingly  ;  which  contains  the  general  directions  of 
the  law,  for  conducting  the  sale.     A  return  of  the 

*  vii.  Mass.   Rep.  20!. 
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procedings  under  the  license  is  to  be  made  to  the 
Probate  Court,  to  be  filed  with  the  account  on  settle- 
ment, exhibiting  a  schedule  or  particular  list  of  the 
parcels  of  estate  sold,  to  whom  and  at  what  price, 
certified  by  the  auctioneer. 

CERTIFICJITE  PREPARATORY  TO  THE  SALE  OF 
REAL  ESTATE. 

The  Probate  Court  has  no  authority  to  license  the 
sale  of  real  estate,  but  for  the  payment  of  debts,  le- 
gacies, and  charges  of  administration;  and  when  it  is 
necessary  to  sell  more  than  for  this  purpose,  or  when 
the  object  of  the  sale  is  to  place  the  proceeds  at  in- 
terest, application  must  be  made  to  the  Courts  of  com- 
mon law,  accompanied  by  a  certificate  from  the  Judge 
of  Probate.  This  certificate  is  made  a  necessary 
prerequisite  to  the  granting  of  the  license  by  those 
Courts,  and  cannot  be  viewed  as  a  mere  matter  of 
form.  It  sometimes  involves  much  responsibility, 
especially  when  it  is  to  sanction  the  conversion  of 
the  real  estate  of  minors  or  others  into  money.  In- 
terested motives  may  prompt  to  the  application  for 
license  to  sell  in  such  cases,  rather  than  views  of 
benefit  to  those  concerned  in  the  estate  ;  and  it  is 
the  duty  of  the  Judge  of  Probate  to  withhold  hi^ 
certificate,  until  he  is  satisfied  that  the  permanent 
interest  of  these  will  be  promoted  by  the  sale. 

Statute  Provisions. 

Whenever  it  is  necessary  that  executors,  adminis- 
trators, or  guardians,  should  be  empowered  to  scH 
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any  real  estate  for  the  payment  of  debts,  &c.  and  by 
a  partial  sale  the  residue  would  be  greatly  injured, 
license  may  be  granted  by  the  Supreme  Judicial 
Court  or  the  Court  of  Common  Pleas,  to  sell  the 
whole,  or  so  much  as  may  be  most  for  the  benefit  of 
the  parties  interested.  The  petition  for  such  license 
must  be  accompanied  with  a  certificate  from  the 
Judge  of  Probate  of  the  county,  where  the  estate 
was  inventoried,  certifying  the  value  of  the  real  es- 
tate, the  value  of  the  personal  estate,  and  the  amount 
of  debts  :  "  and  also  his  opinion  whether  it  be  neces- 
sary that  the  whole  or  a  part  of  the  estate  should 
he  sold,  or  if  part  only,  what  part." 

When  the  friends  or  guardians  of  minors  or 
others  petition  the  Supreme  Judicial  Court  for  li- 
cense to  sell  real  estate,  belonging  to  such  minors  or 
others,  for  the  purpose  of  putting  out  and  securing 
the  proceeds  to  them  on  interest,  such  license  may 
be  granted,  provided  "  the  Judge  of  Probate  shall 
certify  that  the  whole  or  a  part  of  the  said  estate  is, 
in  his  opinion,  necessary  to  be  sold,  or  if  part  only, 
what  part."* 

Course  of  Proceeding. 

It  was  formerly  the  practice  for  the  Judge  of  Pro- 
bate to  grant  the  certificate  preparatory  to  a  sale  of 
real  estate,  upon  a  verbal  representation  and  re- 
quest, made  to  him  either  in  or  out  of  Court. 

Now  it  is  required  of  the  party,  applying  for  such 
certiticate,  to  make  a  written  representation  to  the 

*  Stat.  1783,  c.  32. 
14 
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Judge,  at  some  Probate  Court,  describing  in  general 
terms  the  estate  contemplated  to  be  sold,  with  a  ref- 
erence for  fuller  description  to  the  petition,  prepared 
for  the  Court  authorized  to  license  the  sale  ;  and  stat- 
ing the  facts,  Avhich  appear  to  render  the  sale  neces- 
sary, and  from  which  the  Judge  can  form  his  opinion 
on  the  subject.  These  facts  must  be  corroborated 
by  the  affidavit  of  some  disinterested  persons,  ac- 
quainted with  the  situation  of  the  estate.  A  decree 
is  passed,  according  as  the  opinion  of  the  Judge  may 
be  from  the  facts  proved ;  if  satisfactor}^  to  the  party, 
he  takes  such  certificate  as  is  granted  ;  if  not  satis- 
factory, he  has  the  right  of  appealing  from  the  de- 
cree, as  in  other  cases. 

ACCOUXT  OF  JIBMIJVISTRJITIOJ^. 

Having  attended  to  the  inventory,  and  such  other 
of  the  applications  and  proceedings  now  considered, 
as  the  circumstances  of  the  estate  require  ;  and  having 
collected  the  debts  due  to  the  estate,  and  paid  all  just 
demands  and  charges  against  it ;  the  administrator  is 
prepared  to  settle  his  account  with  the  Judge  of  Pro- 
bate. And,  at  the  same  time,  the  order  for  a  distri- 
bution of  the  personal  estate,  remaining  in  his  hands, 
should  be  attended  to ;  as  may  be  also  any  petition  of 
the  heirs  or  others  for  a  partition  of  the  real  estate, 
if  they  think  proper  to  make  such  application. 

The  time  for  settlins;  the  account  of  administration 
is  universally  understood,  being  always  expressed  in 
the  letters  of  administration  issued,  as  well  as  in  the 
bond,  which  is  taken  and  filed   in  the  probate  office. 
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Within  one  year  after  accepting-  liis  trust,  every  ad- 
ministrator is  directed  and  bound  to  render  a  just  and 
true  account  of  his  administration  upon  oath.  This 
term  of  time  is  considered  by  the  law  as  amply  suffi- 
cient, in  ordinary  cases,  for  settling  the  estate  of  a  de- 
ceased person ;  and  in  most  instances,  perhaps,  it  is 
more  than  is  actually  needed. 

The  interest  and  safety  of  the  administrator  and 
his  sureties,  no  less  than  of  those  concerned  in  the  es- 
state,  are  involved  in  a  punctual  discharge  of  his  du- 
ties. Yet  the  neoflio;ence  of  executors  and  administra- 
tors  has  always  been  a  subject  of  complaint ;  and 
sometimes  of  severe  penalties.  In  1752,  an  act  was 
passed,  subjecting  executors,  when  cited  to  account 
at  the  instance  of  an  heir,  legatee  or  creditor,  to  the 
same  penalty  for  neglecting  it,  as  had  before  been  pro- 
vided for  refusing,  under  similar  cirucmstances,  to  re- 
turn an  inventory  ;  which  was  one  hundred  pounds  for 
every  month's  neglect. 

The  remedy  is  now  upon  the  probate  bond.  Per- 
haps some  additional  provision,  which,  although  milder 
in  effect  than  such  remedy,  would  operate  more  cer- 
tainly, might  be  found  useful.  It  is  understood  that 
the  probate  law  of  1818,  as  it  came  from  the  learned 
committee  who  prepared  the  act,  and  as  it  passed 
one  branch  of  the  legislature,  contained  a  clause  em- 
powering the  Judge  of  Probate  to  hold  executors  and 
administrators,  chargeable  Avith  twelve  per  cent,  inter- 
est on  the  sums  retained  in  their  hands,  for  all  such 
time  as  they  should,  in  his  judgment,  needlessly  delay 
the  settlement  of  the  account  of  administration.     Some 
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such  provision  may  yet  deserve  the  attention   oi  the 
legislature* 

Statute  Provisions. 

When  the  administrator  shall  refuse  or  neglect  to 
account,  upon  oath,  for  such  property  of  the  intestate. 
as  he  has  received,  especially  if  he  has  been  cited  by 
the  Probate  Court  for  that    purpose,  execution  shall 

*  That  the  time,  which  the  law  allows  for  settling  the  estates 
of  deceased  persons,  is  generally  sufficient,  and  that  adequate 
motives  to  diligence  and  punctuality  in  those,  who  administer 
ypon  them,  are  alone  wanting  to  correct  the  evils  of  procrastina- 
tion, may  be  proved  from  the  experience  of  every  assiduous  and 
faithful  administrator.  Various  examples  of  such  experience 
might  be  found  within  the  county  of  Essex  ;  one  shall  suffice  to 
be  mentioned  here. 

A  gentleman  of  Newburyport,  who  has  been  m^ich  employed 
for  the  last  ten  or  twelve  years,  as  executor  and  administrator; 
and  who  is  distinguished  for  the  prompt  and  satisfactory  man- 
ner, in  which  he  discharges  every  trust  he  undertakes,  has  made 
from  his  own  records  a  statement  of  the  result  of  his  experi- 
ence. Of  ninety-seven  estates  settled  by  him,  being  all  of 
which  he  has  kept  a  particular  record,  and  comprising  those  of 
every  degree  of  complexity,  he  closed  the  accounts  of  adminis- 
tration on  all  but  thirty  three  within  the  year,  and  on  all  these 
but  six,-  within  two  years.  The  average  time  of  the  whole  was 
less  than  live  months  to  each  estate. 

It  may  not  be  necessary,  nor  always  practicable,  for  execu- 
tors and  administrators  thus  to  preserve  a  record  of  their  pro- 
ceedings, for  the  inspection  of  u!l  concerned;  but  if  the  exam- 
ple be  so  far  followed,  as  to  perform  each  duty  in  its  proper 
time  and  order,  and  to  give  due  notice  of  the  proceedings  to 
the  parties  interested,  a  like  prompt  and  satisfactory  settlement 
of  estates  can  hardly  fail  to  be  the  result. 
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be  awarded  against  him,  in  a  suit  upon  iiis  probate 
bond,  for  tlie  lull  value  of  the  personal  property  of 
the  deceased,  that  has  come  to  his  hands,  without  any 
discount,  abatement  or  allowance  i'or  charges  and 
expenses  of  administration,  or  debts  paid. 

The  like  judgment  and  proceedings,  as  far  as  they 
can  with  propriety  take  place,  are  to  be  had  upon 
bonds  of  executors,  guardians  and  others,  given  to  the 
Judges  of  Probate.* 

When  the  claim  of  an  executor  or  administrator 
against  his  testator  or  intestate,  being  exhibited  in 
Avriting  to  the  Judge  of  Probate,  is  disputed  by  any 
person  interested  adversely  in  its  allowance,  it  may  be 
determined  by  referees,  mutually  agreed  upon,  under 
a  submission  made  before  the  Probate  Court  in  writ- 
ing, signed  by  all  the  parties  interested,  or  their  agents 
duly  authorized ;  or,  if  any  of  the  parties  are  minors, 
by  their  guardians  duly  appointed :  and  the  Court 
may  decree  according  to  the  report  of  such  referees, 
made  to  it  in  writing. 

So  also,  when  a  dispute  arises  respecting  the  use 
and  occupation  of  real  estate  by  the  executor  or  ad- 
ministrator, the  Judge  of  Probate  may  appoint  three 
disinterested  persons  to  ascertain  the  value  thereof; 
and  their  report,  made  in  writing,  after  hearing  the 
parties,  and  accepted  by  the  Judge,  shall  be  the  sum 
the  executor  or  administrator  shall  be  charged  with 
in  his  account.! 

The  executor  or  administrator  of  any  deceased 
creditor,  with  the  consent  and  approbation  of  the 

*  Stat.  1786,  c.  55,  +  Stat.  1789,  c.  11. 
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Judge  of  Probate,  may  join  other  creditors  in  dis- 
charging any  debtor,  who  is  unable  to  pay  all  his 
debts,  upon  receiving  the  just  portion  of  his  proper- 
ty, to  which  the  deceased  creditor  would  have  been 
entitled. 

In  every  case,  where  the  oath  of  an  executor,  ad- 
ministrator or  guardian,  who  is  unable  by  reason  of 
sickness,  bodily  infirmity,  or  otherwise,  to  attend  the 
Probate  Court,  is  required  to  be  made  personally 
before  the  Judge  to  any  account;  the  Judge,  by  com- 
mission of  dedimiis  potestatem,  may  authorize  any 
disinterested  Justice  to  administer  such  oath,  who 
shall  return  a  certificate  thereof,  with  the  commis- 
sion, and  also  the  account  and  vouchers.* 

Judicial  Decisions. 

The  statute  provision  for  appointing  referees  in 
the  Probate  Court,  to  ascertain  what  the  executor 
or  administrator  ought  to  credit  in  his  account  for 
the  use  and  occupation  of  real  estate,  does  not  re- 
cognise the  right  of  executors  and  administrators  to 
have  the  rents  of  the  real  estate  for  the  use  of  credi- 
tors; but  provides  for  the  case,  where  they  happen 
to  be  occupants,  by  prescribing  the  mode,  in  which 
they  ought  to  account,  for  the  use  of  those  to  whom 
the  same  may  belong.t 

At  law  the  lands  descend  to  the  heir,  subject  to 
the  payment  of  debts,  if  there  be  a  deficiency  of  per- 
sonal assets.  The  administrator  frequently  enters 
on  the  lands,  and  accounts  for  the  rents  and  prefits  in 

*  Stat.  1817,  c,  190.         t  xvi.  Mass  Rep.   287. 
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the  Probate  Court ;  and  tliis  practice  may  not  be  in- 
convenient to  the  heirs.  For  the  profits  become  a 
part  of  the  fund,  if  wanted,  for  the  payment  of  the 
debts ;  and,  if  not  wanted,  they  form  a  part  of  the 
distributive  shares  of  the  personal  estate.  But  in 
la\T  the  administrator  has  no  right  to  enter  into  lands, 
or  to  take  the  profits.  He  has  no  interest  in  them, 
but  a  naked  authority  to  sell  them  on  license  to  pay 
the  debts,  when  the  personal  estate  is  insufficient.* 

If  a  debtor  be  appointed  the  executor  or  adminis- 
trator of  his  creditor,  the  debt  is  not  thereby  extin- 
guished, but  he  shall  be  considered  as  having  paid 
it,  and  as  holding  the  amount  in  his  hands,  to  be  ac- 
counted for  in  like  manner,  as  if  received  from  any 
other  debtor.t 

The  Probate  Court,  in  adjusting  the  account  of 
an  executor  or  administrator,  is  competent,  having 
satisfactory  evidence  before  it,  to  require  an  allow- 
ance of  assets,  not  inventoried  or  credited.^ 

Charges  in  an  account  of  administration  for  the 
payment  of  taxes  must  be  proved  by  receipts  from 
the  collector.^ 

An  administrator  will  not  be  allowed  any  charges 
in  his  account  for  the  support  and  education  of  an 
infant  child  and  heir  of  his  intestate.|| 

Nor  will  he  be  allowed  interest  on  monies,  ad- 
vanced by  him  on  account  of  the  estate  of  his  intes- 
tate ;  it  being  no  part  of  his  duty  to  advance  his  own 
funds,  but  always  in  his  power  to  put  himself  in  cash 
from  the  estate.lT 

•  IF.  Mass.  Rep.  35^.      t  xii,  199.       X  i^-  -^^^        §  i-  ^^^' 
W  viii.   131.  IT  ix.  37. 
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The  general  I'ule  has  been,  not  to  charge  an  exec- 
utor with  interest,  when  his  account  is  settled  in  the 
ordinary  course.  The  reason  is,  that  he  is  not  at 
liberty  to  risk  the  money  belonging  to  the  estate ; 
and  is  to  be  always  ready  to  pay  it  over  according  to 
the  directions  of  the  will,  or  the  decree  of  the  Pro- 
bate Court. 

This  rule  admits  of  an  exception,  when  it  shall  ap- 
pear that  the  executor  has  actually  made  use  of  the 
money ;  and  this  fact  may  be  proved  by  direct  testi- 
mony, or  may  be  inferred  from  a  long  delay  in 
settling  his  accounts,  or  in  paying  over  balances  in  his 
hands,  after  they  have  been  demanded ;  and  perhaps 
from  other  circumstances. 

The  administration  account,  especially  if  it  is  not 
settled  within  the  limited  period,  ought  to  contain  a 
specification  of  the  times,  when  the  several  credits 
were  received.* 

Course  of  Proceeding. 

The  manner  of  preparing  and  exhibiting  an  account 
for  settlement,  and  of  proceeding  with  it  before  the 
Court,  is  much  the  same  at  present,  as  formerly ;  ex- 
cept that  due  notice  to  the  heirs  or  others  interest- 
ed, where  they  have  not,  in  writing,  acknowledged 
notice,  or  signified  their  assent  to  the  allowance  of 
the  account,  is  now  considered  to  be  indispensable. 

The  administrator,  or  other  accountant,  first  cred- 
its the  estate  with  the  amount  of  the  personal  estate, 
as  contained  in  the  inventory,  and  with  other  effects, 

*  xiii.  Mass.  Rep,  232. 
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as  they  have  come  to  his  hands.  If  from  a  sale,  ac- 
cording to  law,  of  personal  estate  inventoried,  the 
proceeds  are  less  than  the  appraised  value,  he  charg- 
es the  loss  to  the  estate  ;  if  more,  he  credits  the  es- 
tate with  the  advance  ;  exhibiting,  in  either  case,  a 
true  and  particular  account  of  sales,  to  be  filed  with 
the  account  of  administration.  So  any  other  losses 
or  gains  upon  the  inventory,  taking  place  in  the  course 
of  a  faithful  administration,  are  to  be  adjusted. 

In  any  accojmt  after  the  first,  the  accountant  cred- 
its the  estate  with  the  amount  of  credit  in  the  last 
preceding  account,  and  charges  the  estate  with  the 
amount  of  debt,  instead  of  bringing  forward  the  bal- 
ance merely :  so  that  every  account  settled  exhibits 
the  whole  amount  of  the  credits  to  the  estate,  and  of 
the  charges  against  it,  up  to  the  time  of  settling  such 
account. 

A  prudent  administrator  will  keep  an  accurate  ac- 
count, from  day  to  day,  both  of  the  credits  and  effects 
collected  and  received,  and  of  the  debts  and  demands 
discharged,  as  well  as  of  all  necessary  expenses  in- 
curred, in  behalf  of  the  estate  ;  carefully  preserving 
his  vouchers  for  all  monies  paid.  In  transcribing 
and  preparing  his  account  for  settlement,  he  will  clas- 
sify the  charges  so  as  to  place  together  those  of  the 
same  description  ;*  and  he  will  state   the  particulars 

*  So  also  he  will  do  with  the  credits,  where  they  are  various 
and  multiplied.  It  is  difficult  to  suggest  rules  applicable  to  all 
i-.ases;  but  an  intelligent  accountatit  will  always  perceive  and  en- 
deavour to  realize  the  convenience  of  order  and  arrangement  in 
the  credits  and  charges  of  his  account,  as  well  as  in  the  articles 
of  an  inventory. 

In  respect  to  the  inventory,  one  suggestion  may  be  added 
16 
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necessary  to  shew,  on  the  lace  of  the  account,  whence 
the  credits  are  derived,  and  for  what  the  charges  are 
made.  At  the  time  of  substantiating  these,  he  will, 
for  his  own  accommodation,  as  well  as  that  of  the 
Court,  have  his  vouchers  duly  arranged  in  the  order 
in  which  the  charges  are  stated.  Before  exhibiting 
his  account  to  the  Judge,  he  will,  if  practicable,  sub- 
mit it  to  the  examination  of  the  heirs  or  others  inter- 
ested in  the  estate,  and  endeavour  to  obtain  in  writ- 
ing their  assent  to  its  allowance;  or  at  least  their  ac- 
knowledgment of  having  due  notice  of  the  time, 
when  it  is  to  be  presented  to  the  Court  for  set- 
tlement. 

If,  when  the  account  is  exhibited,  no  such  certifi- 
cate of  assent  or  acknowledgment  is  produced,  a  time 
is  assigned  by  the  Court  for  considering  the  account, 
and  also  any  private  demand  of  the  administrator  or 
executor,  or  claims  which  he  may  have  as  a  creditor 
of  his  testator  or  intestate  ;  and  such  notice  is  or- 
dered to  be  given  as  appears  to  be  required,  in  like 
manner, as  before  stated  in  the  case  of  a  will  present- 
ed for  probate. 

When  the  executor  or  administrator  has  any  such 
private  demand  to  exhibit,  it  is  to  be  particularly  sta- 

here  to  what  is  said  under  that  head.  In  the  case  of  a  testate  es- 
tate, it  is  proper  that  all  the  articles,  contained  in  the  same  spe- 
cific legacy.,  should  be  put  together  for  the  convenience  of  the 
executor  in  settling  his  account. 

Guardians  of  several  minors  will  remember  that  a  distinct  ac- 
count must  be  rendered  for  each  ward.  The  importance  of 
keeping  a  daily  and  particular  account  of  credits  and  charges 
with  their  wards  will  not  esoape  the  attention  of  guareiians  of 
any  description. 
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ted  in  a  separate  account,  and  presented  together  with 
his  account  of  administration ;  and,  at  the  time  of 
setthng  tlie  latter,  he  will  be  prepared  with  the  ne- 
cessary evidence  to  support  the  former ;  unless  it  is 
admitted  by  the  heirs  or  others  interested  in  the  es- 
tate, or  unless  it  is  agreed  to  submit  it  to  reference 
pursuant  to  the  statute.  The  evidence  required  is 
of  the  same  nature  as  might  have  been  necessary, 
had  the  demand  been  settled  in  a  Court  of  common 
law. 

When  the  accountant  is  unable  to  appear  person- 
ally before  the  Court,  and  there  is  sufficient  cause  for 
a  dcdimus  to  issue  to  administer  the  oath  to  him ;  such 
cause  is  to  be  stated  in  writing  to  the  Court  by  the  par- 
ty applying  for  the  commission  to  issue. 

A  dedimits  may  in  like  manner  be  granted  on  any 
proper  occasion,  when  required ;  as  for  administer- 
ing the  oath  taken  to  an  inventory,  affidavit,  or  list 
of  debts,  although  the  statute  has  regulated  the  re- 
turn of  the  commission  in  the  case  of  accounts  only. 

ORDER  OF  DISTRIBUTIONS*  AMOJYG  HEIRS. 

By  the  provincial  statute  of  distributions,  the  Judge 
of  Probate,  upon  adjusting  an  admmistrator's  account, 
and  allowing  for  debts  and  just  expenses  of  all  sorts, 
was  directed  to  make  and  order  a  just  distribution 
of  the  remaining  goods  and  estate,  in  the  manner 
therein  provided.  The  law  has  continued  substan- 
tially the  same  through  all  the  revisions  of  our  statute 
of  distributions.  The  obligation  of  the  administrator, 
by  his  bond,  has  always  been,  to  deliver  and  pay  the 
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balance  remaining  upon  his  account  "'  to  such  person 
or  persons,  respectively,  as  the  Judge  of  Probate  by 
his  decree,  or  sentence,  pursuant  to  law,  shall  limit 
and  appoint." 

Statute  Provisions. 

When  any  person  dies  possessed  of  personal  estate, 
not  lawfully  disposed  of  by  last  will,  after  deducting 
the  widow's  allowance,  if  any,  and  the  intestate's  debts^ 
with  the  charges  of  his  funeral,  and  of  settling  his  es- 
tate, the  residue  shall  be  distributed  among  the  same 
persons,  in  the  same  proportion,  to  whom  the  real  es- 
tate descends.  The  husband  of  an  intestate,  however, 
is  entitled  to  the  Avhole  of  such  residue  ;  and  the 
widow  of  an  intestate,  if  there  be  issue,  is  entitled  to 
one  third,  if  there  be  no  issue,  to  one  half,  and  if  there 
be  no  kindred,  to  the  whole. 

In  the  distribution  of  the  personal  estate,  alienage 
in  the  person  claiming  a  distributive  share,  as  issue, 
widow,  or  otherwise,  is  no  impediment  to  his  receiv- 
ing it.* 

When  an  heir  has  a  suit  brought  upon  the  probate 
bond  for  his  distributive  share  of  the  personal  estate, 
he  must  exhibit  a  copy  of  the  decree  of  the  Probate 
Court,  ascertaining  its  quantum,  and  shew  that  he  has 
demanded  it  of  the  administrator.'}" 

Before  payment  of  a  legacy  or  distributive  share, 
the  executor  or  administrator  may  require  bonds  to 
be  given  to  himself  by  the  legatee  or  heir,  who  is  en- 
titled to  receive  it,  if  the  Judge  of  Probate  deems  it 

*  Stat.  1805,  c.  90.  t  Stat.  1786,  c.  55. 
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reasonable,  with  such  surety  or  suretifes  as  the  Judge 
shall  approve,  with  condition,  that  the  legatee  or  heir, 
to  whom  the  same  is  paid,  shall  retund  a  proportional 
pai't,  or  otherwise  indcmnily  tlie  executor  or  adminis- 
trator against  any  tlemands,  which  may  be  made  a- 
gainst  the  testator  or  intestate.* 

Judicial  Decisions. 

The  personal  effects  of  a  deceased  intestate  remairi- 
ing  after  his  debts  are  paid  shall  be  distributed,  ac- 
cording to  the  law  of  the  state,  to  which  at  his  death 
he  was  subjcct.t 

If  in  fact  the  deceased  had  his  home  in  another 
state,  his  effects  are  to  be  distributed  here  according 
to  the  laws  of  that  state,  or  transmitted  thither  for 
distribution  by  the  administrator  there.J 

Advancements  of  personal  property  are  to  be  de- 
ducted from  the  distributive  shares  of  the  personal  es- 
tate of  an  intestate,  belonging  to  the  children  advanced, 
if  such  shares  are  adequate  thereto.^ 

Course  of  Proceeding. 

Formerly,  it  was  not  usual,  in  any  case,  to  make  a 
decree  or  order  of  distribution  upon  the  final  settle- 
ment of  an  administrator's  account.  Now,  it  is  con- 
sidered proper  to  pass  such  decree,  in  every  case, 
where  a  balance  remains  in  the  administrator's  hands 
to  be  apportioned  and  distributed  among  heirs. 

*  Stat.  1817,  c.  190.         t  iii.  Mass.  Rep.  514.  +  xi.  256. 

5  xvi.  200, 
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A  written  representation  is  to  be  made  to  the  Court 
by  the  administrator,  or  some  other  party,  containing 
a  clear  statement  of  the  names  and  kindred  of  all  the 
heirs,  among  whom  the  personal  estate  is  to  be  dis- 
tributed. A  decree  is  passed  ascertaining  each  one's 
share,  and  an  order  issued,  directing  the  administrator 
to  distribute  and  pay  the  balance  in  his  hands  accord- 
ingly. 

If  an  executor  or  administrator  thinks  it  necessary 
to  exact  bonds  of  any  legatee  or  heir,  pursuant  to  the 
provisions  of  the  statute,  he  will  represent  in  writing 
the  circumstances  which  render  such  precaution  rea- 
sonable, and  the  Judge  of  Probate,  after  notice  to  the 
party,  will  determine  as  the  case  may  require. 

PARTITIOJS*  OF  REAL    ESTATE   JiMOJ^G  HEIRS 
OR  DEVISEES. 

By  the  provincial  statute  of  distributions,  passed 
in  1692,  Judges  of  Probate  had  authority  to  order  a 
division  of  the  real  estate  among  heirs  ;  and,  in  1752, 
they  were  also  empowered  to  cause  partition  to  be 
made  among  devisees. 

The  statute  revising  these  provincial  acts,  passed 
in  1784,  preserved  the  provisions  distinct  for  causing 
partition  under  authority  of  the  Judge  of  Probate, 
among  heirs,  and  among  devisees.  The  probate 
law  of  1818,  which  repealed  the  principal  parts  of 
the  statute  last  mentioned,  condensed  together  these 
distinct  provisions,  cleared  them  of  some  obscurities, 
and  established  a  uniform  mode  of  proceeding  in 
both  cases. 
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Statute  Frovisions. 


The  real  estate  of  an  intestate  descends  in  equal 
shares  to  his  children,  and  to  the  lawful  issue  of  any 
deceased  child,  by  right  of  representation:  and 
when  the  intestate  leaves  no  issue,  it  descends  to  his 
father;  and  when  there  is  neither  issue  nor  father,  it 
descends  in  equal  shares  to  the  intestate's  mother,  if 
any,  and  to  his  brothers  and  sisters,  and  the  children 
of  any  deceased  brother  or  sister,  by  right  of  repre- 
sentation; and  if  the  intestate  leave  no  issue,  father, 
brother  or  sister,  then  it  descends  to  his  mother,  il 
any;  but  if  there  be  no  mother,  then  to  his  next  of 
kin,  in  equal  degree  :  The  collateral  kindred,  claim- 
ing through  the  nearest  ancestor,  to  be  preferred  to 
the  collateral  kindred  claiming  through  a  common 
ancestor  more  remote ;  and  the  degrees  of  kindred, 
in  all  cases,  to  be  computed  according  to  the  rules 
of  the  civil  law  ;  and  when  there  is  no  kindred,  the 
same  shall  escheat  to  the  Commonwealth  for  want  of 
heirs;  saving  always  to  the  intestate's  husband  his 
tenancy  by  the  curtesy ;  and  to  his  widow,  her  dow- 
er at  the  common  law,  unless  she  is  lawfully  barred 
of  the  same. 

But  when  any  child  dies  under  age,  not  having  been 
married,  his  share  of  the  inheritance,  that  came  from 
his  father  or  mother,  shall  descend  in  equal  shares  to 
his  father's  or  mother's  other  children  then  living, 
respectively,  and  to  the  issue  of  such  other  children 
as  are  then  dead,  if  any,  by  right  of  representation. 

When  the  issue  or  next  of  kin  to  the  intestate,  who 
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are  entitled  to  his  estate,  are  all  in  the  same  degree 
of  kindred  to  him,  they  shall  share  the  estate  equal- 
ly, otherwise  they  shall  take  according  to  the  right 
of"  representation. 

All  gifts  or  grants  of  any  estate  real  or  personal, 
made  by  the  intestate  to  any  child  or  grandchild  in 
advancement  of  his  portion,  and  which  is  expressed 
in  the  gift  or  grant,  or  otherwise  charged  in  writing 
by  the  intestate,  or  acknowledged  in  writing  by  the 
child  or  grandchild,  as  such  advancement,  shall  be 
estimated  in  the  distribution  and  partition  of  the  in- 
testate's real  and  personal  estate,  as  part  of  the  same  ; 
and  the  estate  so  advanced  shall  be  taken  by  such 
child  or  grandchild,  towards  his  share  of  the  intes- 
tate's estate,  at  the  same  value  as  charged  or  ac- 
knowledged, if  any  be  expressed,  otherwise  at  its 
value  when  given.* 

Whenever  in  the  settlement  of  the  estate  of  a  per- 
son deceased,  there  is  real  estate  to  be  divided  among 
heirs  or  devisees,  the  Judge  of  Probate  shall,  by  war- 
rant directed  to  three  discreet  and  disinterested  freehol- 
ders, who  are  to  be  under  oath,  cause  such  real  estate, 
situated  in  one  or  more  counties  of  the  Commonwealth, 
to  be  divided  among  the  heirs  or  devisees  of  the  per- 
son deceased,  pursuant  to  his  will,  or  to  the  laws  regUf 
latinof  the  descent  and  distribution  of  intestate  estates. 

Where  such  real  estate  cannot  be  divided  among 
all  the  heirs  or  devisees,  or  their  legal  representatives, 
without  great  prejudice  to,  or  spoiling  the  whole,  the 
Judge  of  Probate  may  assign  the  whole  to  one,  oi*  to 

*  ^tat.  1805,  c.  90. 
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so  many  of  tlie  heirs  or  de-^  isccs,  as  the  same  will  con- 
A  cniently  accomniodatc  ;  always  having  due  regard  to 
the  terms  of  the  devise,  and  also  preferring  males  to 
females,  and  among  the  children  of  the  deceased,  el- 
der to  younger  sons.  If  any  heir  or  heirs,  devisee  or 
devisees,  to  whom  any  real  estate  is  so  assigned,  do 
not  accept  the  same,  and  make  or  secure  payments 
to  be  made,  as  the  Judge  of  Probate  shall  direct ; 
then  the  same  may  be  so  assigned  to  one  or  more  of 
the  other  heirs  or  devisees  successively  ;  in  every  case, 
those  to  whom  the  same  is  so  assigned,  paying  to  the 
others,  their  heirs  or  assigns,  their  proportionable 
shares  of  the  true  value  thereof,  on  an  appraisement 
to  be  made  by  the  committee  ;  or  giving  such  suffi- 
cient security  to  pay  the  same,  and  in  such  convenient 
lime  or  times,  as  the  Judge  of  Probate  shall  direct, 
with  lawful  interest  until  paid. 

No  conveyance,  made  by  any  heir  or  devisee,  of 
his  interest  or  estate  in  the  lands  of  any  testator  or  in- 
testate, takes  from  the  Judge  of  Probate  his  jurisdic- 
tion thus  to  divide  and  assign  the  same  among  the  heirs 
or  devisees. 

The  division  of  such  real  estate,  being  so  made  and 
accepted  by  the  Judge  of  Probate,  and  recorded  in 
the  probate  office,  is  binding  on  all  persons  interested. 
But  when  any  minors,  or  persons  noii  compos,  or  other- 
wise incapable  to  take  care  of  their  estates,  or  any 
persons  without  the  Commonwealth,  are  interested  in 
the  deceased's  estate,  or  in  any  estate  with  which  it 
lies  in  common,  guardians  must  be  appointed  for  such 
minors,  or  others  thus  incapable,  and  some  suitable 
person  must  be  appointed  to  represent  and  act  for 
17 
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such  absent  persons.  And  before  an  order  for  such 
division  can  issue,  it  must  be  made  to  appear  to  the 
Judge  of  Probate,  that  the  several  persons  interest- 
ed in  the  estate,  if  hving  within  the  CommonweaUh, 
and  the  attorney,  if  any,  of  such  as  are  absent 
from  the  CommonweaUli,  or  the  persons  appointed 
to  represent  them,  have  had  such  notice  of  the  par- 
tition, as  the  Judge  may  have  ordered,  and  an  oppor- 
tunity to  make  their  objections. 

In  the  case  of  a  devised  estate,  the  Judge  of  Pro= 
bate  may  order  the  whole,  or  that  part  whereof  par- 
tition is  applied  for,  to  be  divided  among  the  devisees. 

No  partition  is  to  be  ordered  by  the  Judge  of  Pro- 
bate, when  the  proportions  of  the  heirs  or  devisees 
appear,  by  the  tenor  of  the  will,  or  any  other  matter 
in  writing,  to  be  disputable  or  uncertain. 

When  any  messuage,  tract  of  land,  or  other  tene- 
ment, shall  be  of  greater  value  than  the  share  of  any 
party,  and  the  same  cannot,  without  great  inconven- 
ience, be  subdivided,  it  may  be  assigned  to  one  of  the 
parties  only ;  such  party  paying  to  the  other  parties, 
who  have  less  than  their  shares,  as  the  committee 
shall  award. 

When  any  party  neglects  or  refuses  to  pay  his  just 
proportion  of  the  charges  attending  the  partition,  the 
Judge  of  Probate  may  issue  a  Avarrant  of  distress  a- 
gainst  the  delinquent  for  the  amount  of  his  propor- 
tion with  the  costs  of  such  process.  But  an  account 
of  the  charges  must  be  first  exhibited  to  the  Judge, 
and  the  just  proportion  of  the  delinquent  party  settled 
and  allowed ;  such  party  having  had  due  notice  to  be 
present  at  the  settlement  and  allowance  of  it. 
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The  Judge  of  Probate  may  order  a  division  of 
the  reversion  and  remainder  expectant  on  the  deter- 
mination of  any  estate  in  dower,  in  like  manner  as  the 
division  of  the  other  parts  of  the  estate,  either  at  the 
same  time,  or  upon  the  determination  of  the  estate  in 
dower,  at  his  discretion.* 

When  any  part  of  the  real  estate  of  a  person  de- 
ceased lies  in  common  and  undivided  with  that  of  any 
other  person  or  persons,  the  Judge  of  Probate  may 
direct  the  committee  to  sever  and  divide  the  real  es- 
tate of  the  deceased  from  that  with  which  it  lies  in 
common,  according  to  law ;  but  he  may  cause  such 
real  estate  to  be  divided  among  heirs  or  devisees,  or 
dower  to  be  assigned  therein,  without  first  requiring 
the  same  te  be  severed,  whenever  the  nature  of  the 
case  permits,  and  the  parties,  applying  for  such  divi- 
sion or  assignment,  request  it.  And  when  such  real  es- 
tate lies  in  common  with  that  of  other  persons  un- 
known to  the  petitioner  for  partition,  public  notice 
shall  be  given  to  them  by  the  Courts  of  Probate  in 
the  same  manner,  as  it  may  be  done  by  the  Courts  of 

Law. 

All  partitions  of  real  estate,  made  under  the  author- 
ity of  any  Court  of  Probate,  when  the  same  is  held  in 
common  with  a  stranger ;  and  all  distributions  of  the 
real  estate  of  any  testator  or  intestate,  lying  out  of  the 
county,  in  which  such  Court  is  holden,  must  be  re- 
corded by  the  Register  of  Deeds  in  the  county,  where 
the  estate  lies.t 

*  Stat.  1817,  c.  190.  t  Stat.  1820,  c.  54. 
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Judicial  Decisions. 

The  brothers  and  sisters  of  the  half  blood  of  any 
person  dying  intestate,  and  leaving  no  father  nor  issue, 
are  entitled  to  share  equally  with  those  of  the  whole 
blood* 

It  is  always  proper  to  charge  the  advancement,  if 
made  in  money  or  chatties,  first  against  the  personal 
estate.  For  it  is  in  the  nature  of  a  debt  due  the  es- 
tate, which,  if  it  can  be  paid  by  money  already  in  the 
hands  of  the  adminstrator  belonging  to  the  heir, 
ought  to  be  so  paid;  rather  than  to  diminish  the  in- 
heritance of  the  heir,  who  may  have  been  advanced, 
for  the  benefit  or  convenience  of  other  heirs,  who 
may  desire  a  larger  portion  of  the  real  estate,  than 
would  otherwise  descend  to  them.t 

When  diiferent  Courts  have  concurrent  jurisdic- 
tion, the  one  before  whom  proceedings  may  be  first 
had,  and  whose  jurisdiction  first  attaches,  must  ne- 
cessarily have  authority  paramount  to  the  other 
courts. 

The  Judge  of  Probate,  therefore,  has  no  power  to 
appoint  commissioners  to  make  partition  of  an  intes- 
tate's estate  among  the  heirs,  pending  a  petition  for 
partition,  instituted  by  some  of  the  heirs  in  the  Court 
of  Common  Pleas.J 

A  decree  of  the  Judge  of  Probate  assigning  the 
whole  of  the  real  estate  to  the  eldest  son,  upon  con- 
dition of  his  paying  to  the  respective  heirs  their 
proportion    of  the    appraised  value,   is   not  confor- 

*  xii.  Mass.  Rep.  490.       t  xvi.  201.       %  xvi.  167. 
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mable  to  the  statute,  authorizing  such  assignment. 
There  must  be  either  payment,  or  security,  when 
the  decree  is  passed.* 

The  power  of  the  Judge  of  Probate  has  been 
often  improperly  exercised  by  a  misconstruction  of 
the  words  "  without  prejudice  to  or  spoihng  the 
whole."  These  words  import  a  case  when  the 
shares  divided,  from  the  nature  of  the  estate,  would 
be  worth  but  little  ;  as  in  the  case  of  a  dwelling- 
house,  or  some  small  parcel  of  land,  the  respective 
shares  of  which,  holden  in  severalty,  would  be  of 
much  less  value  than  when  holden  together.  But 
the  construction  has  in  some  cases  been  extended, 
with  the  design  of  making  convenient  farms  for  one 
or  more  of  the  children,  uniting  ditferent  and  distinct 
parcels  of  land  for  this  purpose,  when  a  division 
among  all  the  heirs  would  not  have  lessened  in  any 
degree  the  profits,  which  were  received  from  the 
■whole  together. 

The  manner  of  settling  lands  on  two  children 
jointly  is  new  to  us.  If  the  lands  must  be  holden 
jointly,  they  may  as  well  be  holden  jointly  by  all  the 
children,  as  by  two. 

,  The  practice  is,  to  direct  the  commissioners  to 
divide  the  lands  into  as  many  shares,  as  can  be 
done  without  prejudice  to  or  spoiling  the  whole. 
The  return  contains  this  division  by  metes  and 
bounds,  or  by  some  certain  description,  with  the 
appraisement  of  each  part.  If  there  are  as  many 
shares,   as  children  or   next  of  kin,  each   one   has 

*  xvi.  Mass.  Rep.  122. 
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a  share,  accounting  for  its  appraised  value.  li 
there  are  not  so  many  shares,  the  Judge  assigns  as 
many  shares,  as  are  returned,  to  as  many  of  the  next 
of  kin,  as  will  accept  of  them,  proceeding  according 
to  the  priority  prescribed  by  the  statute.* 

Course  of  Proceeding. 

It  was  formerly  the  practice  for  the  Judge  of  Pro- 
bate to  issue  his  warrant  to  the  commissioners,  for 
making  partition  among  heirs  or  among  devisees,  up- 
on a  verbal  application  of  any  one  or  more  of  them, 
without  notice  to  others  interested,  and  w^ithout  any 
order  or  decree  in  writing.  No  record  was  made  of 
the  transaction,  nor  any  evidence  of  the  proceedings 
preserved  in  the  probate  office,  until  after  the  return 
of  the  warrant. 

The  present  practice  is,  to  require  a  written  petition 
from  the  heirs  or  devisees  applying  for  partition,  and 
and  also  due  notice  to  be  given  to  others  interested, 
who  do  not  join  in  the  petition,  or  signify  their  assent 
to  the  appointment  of  the  commissioners,  and  to  pass 
a  decree  in  writing,  before  proceeding  to  issue  the 
warrant.  The  petition  and  the  decree  are  both  re- 
corded. 

The  petitioners  set  forth  in  their  petition  the  name 
and  last  place  of  abode  of  the  testator  or  intes- 
tate, the  situation  of  the  estate  to  be  divided,  and 
whether  they  claim  as  heirs,  or  as  devisees.  They 
should  also  represent  the  names,  places  of  residence, 
and,  in  the  case  of  heirs  especially,  the  degrees  of 

*  iv.  Mass  Rep.  121. 
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kindred  to  the  intestate  of  the  several  persons, 
among  whom  partition  is  to  be  made  ;  and  all  other 
facts  and  circumstances  of  the  case,  which  it  is  neces- 
sary for  the  Court  to  understand,  in  order  to  proceed 
in  the  same,  pursuant  to  the  provisions  of  the  statute. 
As  when  the  estate  lies  in  common  and  undivided 
with  that  of  other  persons,  known  or  unknown;  or 
when  minors  or  others  under  legal  disabihties,  or  ab- 
sent from  the  Commonwealth,  are  interested ;  such 
facts  are  to  be  represented  in  the  petition.  The  stat- 
utes and  judicial  decisions  above  cited  and  referred 
to,  with  a  knowledge  of  the  circumstances  of  their 
own  case,  will  always  enable  the  petitioners  to  judge 
of  the  facts  necessary  to  be  stated. 

When  minors,  or  others  legally  incapable,  or  with- 
out the  Commonwealth,  are  interested  in  the  estate 
to  be  divided,  the  appointment  of  suitable  guardians 
and  agents  for  them  respectively,  is  to  be  attended 
to,  before  the  warrant  for  making  the  division  is  is- 
sued. Such  guardians  and  agents,  with  all  others  in- 
terested, are  to  have  opportunity  of  being  heard  on 
the  petition,  and  in  the  appointment  of  the  commis- 
sioners ;  as  well  as  of  attending  them  in  making  the 
partition,  and  being  present  at  the  Court,  when  the 
return  of  their  doings  is  presented  for  acceptance. 

It  is  usual,  in  cases  not  disputed,  for  the  parties 
to  join  in  the  petition  for  partition,  and  also  to  sig- 
nify in  writing,  accompanying  the  return  of  the  com- 
missioners, their  assent  and  agreement,  as  to  the  as- 
signment of  the  several  shares,  and  the  sums  of 
money,  if  any,  to  be  paid  and  received  by  them  re- 
spectively.    As  to  the  payment  of  such  sums,  or  the 
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manner  oi  giving'  security  therefor ;  and  also  as  to 
estimating  and  adjusting  advancements ;  as  to  pro- 
ceeding when  the  estate  hes  in  common  with  that  of 
other  persons,  known  or  unknown,  whether  it  is  to 
be  severed,  or  a  division  made  among  the  heirs  or 
devisees,  without  a  severance  ;  and  as  to  obtaining  a 
warrant  ol"  distress  against  a  dehnquent  party  for  his 
proportion  of  charges  attending  any  partition,  the 
statutes  and  judicial  decisions  must  always  be  regard- 
ed, and  will  generally  be  found  a  sulhcient  guide. 

OCaiSIOJVAL  JiPPLICJl  TIOA''S. 

The  view,  which  has  been  given  of  the  principal 
and  ordinary  applications  and  j:)roceedings  in  the  Pro- 
bate Court  has  extended  these  pages  so  far  beyond  the 
limits  contemplated,  that  a  very  cursory  notice  only 
will  be  taken  of  those,  which  are  less  important  and 
not  of  frequent  occurrence.  In  respect  to  some  of  these^. 
the  statute  provisions,  and  the  mode  of  proceeding  pur- 
suant to  them,  have  been  already  sufficiently  noticed  ; 
as  in  the  case  of  the  resignation  or  removal  of  trustees; 
of  extending  the  time  to  commissioners  on  insolvent 
estates;  of  allowing  further  time  to  settle  the  account 
of  administration  on  such  estates  ;  of  granting  a  further 
time  to  consider  of  an  order  for  the  sale  of  personal 
estate  ;  of  issuing  a  dedimus  to  administer  the  oath 
to  an  account,  and  of  requiring  bonds  from  a  legatee 
or  heir  to  an  executor  or  administrator,  on  payment 
of  a  legacy  or  distributive  share.  In  respect  to  oth- 
ers, the  statute  provisions  have  been  cited  and  refer- 
ed  to,  without  a  notice  of  the  applications  to  the  Pro- 
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Itate  Court  pursuant  to  them;  as  granting  a  f^cfZm?/5  to 
take  the  aflidavits  of  subscribing  witnesses  to  a  will; 
citing  a  minor  to  make  clioicc  of  a  gnardian ;  licens- 
ing a  guardian  to  transfer  stock  ;  allowing  a  guardian 
to  purchase  the  right  of  dower  in  his  ward's  estate ; 
and  allowing  the  executor  or  administrator  of  a  de- 
ceased creditor,  to  join  other  creditors  in  the  dis- 
charge of  an  insolvent  debtor. 

Of  these  it  may  be  sufficient  to  observe,  that  the 
application,  in  each  case,  is  to  bo  made  in  writing,  and 
to  present  the  necessary  facts  for  the  consideration 
and  proceedings  of  the  Court.  It  is  proper  to  add, 
however,  that  in  the  case  of  an  application  for  a  ded- 
hrnis  to  take  affidavits,  parties  adversely  interested 
must  always  have  notice,  and  an  opportunity  to  make 
what  interrogatories  they  may  think  necessary  to  ac- 
company the  commission. 

Some  other  occasional  applications  deserve  more 
jiarticular  consideration. 

(OMPLAJMT  JIGJILXST  Jl  PERSOJ^   SUSPECTED 
OF  EMBEZZLEME.YT,  ^c. 

By  the  act  for  the  distribution  of  insolvent  estates, 
passed  in  1696,  the  Judge  of  Probate  was  authorized 
to  summon  before  him  any  person  suspected  by  an 
executor  or  administrator  of  concealing,  embezzling,  or 
conveying  away  any  eifects  of  the  deceased  testator  or 
intestate,  and  to  put  him  upon  oath  for  the  discovery 
of  them;  and  if  such  suspected  person  was  so  connect- 
ed Avith  the  deceased  in  his  last  sickness,  as  to  make 
the  suspicion  more  violent,  and  should  refuse  to  clear 
18 
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liimself  on  oath,  the  Judge  was  empowered  to  com- 
mit him  to  prison.  Bj  an  additional  act  in  1700. 
executors  and  administrators  having  been  thought  too 
remiss  in  complaining  of  such  persons,  it  was  provided 
that  any  heir,  creditor,  legatee,  or  other  person  inter- 
ested in  the  estate,  might  make  the  complaint.  In 
1736,  a  like  power  Avas  given  to  the  Judge  of  Pro- 
bate over  persons  complained  of  by  any  lieir  or  credi- 
itor,  as  well  as  guardian  of  a  lunatic,  for  embezzling 
the  ward's  property.  In  1752  such  power  was  ex- 
tended to  the  case  of  persons,  who  had  been  intrusted 
by  an  executor  or  administrator  with  any  part  of  the 
deceased's  estate,  and  who  should  refuse,  when  cited, 
to  render  a  full  account  of  any  effects,  bonds  or  other 
papers,  taken  by  them,  and  of  their  proceedings  in  be- 
half of  such  executor  or  administrator. 

All  these  powers,  and  even  with  less  limitation  in 
some  respects,  were  given  to  the  Judges  of  Probate, 
upon  the  revision  of  the  provincial  statutes  after  the 
constitution  was  adopted. 

Statute  Provisions. 

The  Judge  of  Probate  has  power  to  call  before  him 
any  person  suspected  and  complained  of  by  any  exec- 
utor or  administrator,  heir,  legatee,  or  other  person  in- 
terested, as  having  concealed,  embezzled,  or  conveyed 
away  any  of  the  money,  goods  or  chattels,  left  by  the 
testator  or  intestate,  and  to  examine  him  upon  oath 
for  the  discovery  thereof.  And  if  such  suspected 
person  refuses  to  be  examined,  or  to  answer  interroga- 
tories, upon  oath,  respecting   the   same,    the  Judge 


139 

may  commit  him  to  the  common  jail  of  the  county, 
till  he  consents  to  be  examined,  or  is  released  by  the 
complainant,  or  by  order  of  the  Supreme  Judicial 
Court* 

Upon  the  complaint  of  any  heir,  creditor,  or  other 
person  having  claims  in  expectancy  to  the  estate  of 
any  lunatic,  (fee.  as  well  as  on  complaint  of  the  guard- 
ian, the  Judge  of  Probate  may  proceed  against  any  per- 
son suspected  of  embezzling  the  ward's  effects,  in  the 
same  manner,  as  for  embezzling  the  effects  of  a  de- 
ceased person-t 

The  Judge  of  Probate  has  power  also  to  convene  be- 
fore hmi  any  person,  who  has  been  entrusted  by  an  ex- 
ecutor or  administrator  with  any  of  the  deceased's  es- 
tate, having  been  assisting  to  such  executor  or  adminis- 
trator ;  and  who  has  refused,  upon  a  citation  for  the 
purpose,  to  appear  and  render  a  full  account  upon  oath, 
of  any  money,  good*  or  chattels,  bonds,  accounts  or 
other  papers,  belonging  to  the  estate,  which  he  has 
taken  into  his  hands  or  custody  ;  and  of  his  proceedings 
in  behalf  of  such  executor  or  administrator.  And  if 
such  person  refuse  to  render  such  account,  the  Judge 
may  proceed  against  him,  m  the  way  and  manner 
before  directed,  in  the  case  of  a  person  suspected  of 
embezzlement,  who  refuses  to  answer  interrogatories 
upon    oath.J 

Judicial  Decisions, 

It  is  at  least  questionable,  whether  an  executor  or 
administrator  can  be,  under  any  circumstances,  liable 

*  Stat.  1783, c.  32,  s.  H.  t  Stat.  1783,  c.  38 

t  Stat.  1783,  c.  32,  s.  12. 
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ready  administered  upon,  and  is  subjected  to  the 
same  duties,  as  il"  the  executor  or  administrator  so  re- 
moved, were  actually  dead.* 

The  Judge  of  Probate  may  dismiss  any  guardian 
of  a  minor,  lunatic,  or  spendthrift,  whenever  it  ap- 
pears to  him  that  necessity  or  expediency  requires  it, 
and  appoint  another  in  his  place  ;  first  giving  notice 
to  such  guardian,  in  writing,  fourteen  days  at  least 
before  the  hearing,  to  appear  and  shew  cause  why 
he  should  not  be  so  dismissed.! 

Judicial  Decisions. 

Although  the  statute,  which  gives  to  the  Judge  of 
Probate  authority  to  remove  executors  and  adminis- 
trators, seems  predicated  on  the  case  of  one  execu- 
tor only,  yet  it  is  within  its  reason  and  equity,  that  if 
one  of  two  or  more  executors  should  fall  within  the 
disabilities  specified,  the  remedy  should  be  applied, 
althougii  letters  of  administration  may  not  in  such 
case  be  necessary. 

A  determination  by  an  executor  to  resist  payment 
of  a  debt  due  to  his  testator,  until  compelled  by  a 
judgment  of  Court,  may  in  some  cases  be  deemed  a 
sufficient  cause  for  removing  such  executor ;  it  being- 
unsuitable  that  he  who  represents  the  estate,  and 
without  whose  agency  a  suit  cannot  be  conducted, 
should  remain  in  office,  when  such  suit  may  be  neces- 
sary to  coerce  the  payment  of  the  debt.  But  it  may 
not  always  be  necessary  to  take  this  step.  For  as 
the  executor  has  given  bond  for  the  faithful  execu- 

*  Stat.   1783.  r.  24.         f  Stat.  1817,  c.  90. 
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tlon  of  his  trust,  and  as  he  must  be  supposed  actually 
to  have  recciv^ed,  for  the  purposes  of  his  trust,  a  debt 
due  from  himzelf,  so  that  lie  and  his  sureties  will  be 
responsible  on  their  bond  for  such  debt,  the  interest 
of  the  estate  may  require  that  such  security  should 
be  preserved  by  continuing  the  executor  in  office  ; 
rather  than  those  entitled  under  the  will  should  be 
deprived  thereof,  by  discharging  the  trust,  and  of 
course  cancelling  the  bond. 

The  statute  gives  a  very  broad  discretion  to  the 
Judge,  evidently  intending  not  to  define  or  limit  the 
disabilities,  which  should  be  the  causes  of  removal ; 
but  to  leave  room  for  the  application  of  the  power  to 
all  cases,  which  may  occur  to  render  the  execution  of 
a  will,  or  the  administration  of  an  estate,  perplexed 
or  difficult.* 

Course  of  Proceeding. 

The  application  or  complaint  for  the  removal  of 
an  executor,  administrator,  or  guardian,  pursuant  to 
the  statutes  respectively,  is  to  be  made  in  writing,  and 
to  contain  a  clear  statement  of  the  cause  or  causes  re- 
quiring it.  A  time  is  assigned  for  the  hearing,  and  a 
copy  of  the  petition  or  complaint,  is  served  upon  the 
party  with  the  order  of  the  Court  thereon.  The 
same  course  is  pursued  in  giving  notice  to  an  executor 
or  administrator,  as  is  directed  in  the  case  of  dismis- 
sing a  guardian,  although,  in  respect  to  the  former, 
the  statute  is  silent  on  the  subject  of  notice. 

*  xii.  Mass.  Rep.   109, 
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KECIUTRIJVG  J^EW  BOjYDS 

Statute  Provisions. 

When  the  sureties  in  any  probate  bond  given  by 
executors,  administrators,  guardians  or  trustees,  are 
evidently  insufficient  for  the  purpose  of  such  bond, 
the  Judge  of  Probate,  on  the  petition  of  any  person 
interested,  and  after  giving  notice  to  the  principal 
and  sureties  in  such  bond,  may  require  from  time  to 
time,  new  bonds,  with  sufficient  surety  or  sureties  in 
the  case  ;  and  if  such  executors,  administrators,  guar- 
dians, or  trustees,  shall  not,  within  a  reasonable  time» 
give  such  new  bonds,  they  shall  be  removed  from  of- 
fice and  others  appointed  in  their  stead.  The  orig- 
inal bonds,  notwithstanding  such  removal,  reraam  in 
force  for  all  the  purposes  for  which  they  were 
given.* 

Course  of  Proceeding. 

The  statute  is  a  sufficient  guide  in  the  application 
and  proceedings  for  requiring  new  bonds.  The  peti- 
tioner, in  representing  the  insufficiency  of  the  bond, 
will  state  the  names  of  the  principal  and  the  sureties 
therein,  with  the  date  of  their  bond.  A  time  is  as- 
signed for  considering  the  petition,  and  notice  given  as 
the  statute  directs,  generally  fourteen  days  at  least 
before  the  hearing.  If  on  the  hearing,  new  bonds 
are  judged  to  be  necessary,  a  decree  is  made  accord- 
ing! v  ;  and  such  time,  as  seems  reasonable,  is  allowed 

*  Stat.  1816,  c.  94. 
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for  giving  them.     If  they  are  not  given  at  the  time 
limited,  the  decree  of  removal  is  then  passed. 

VlTdTIO.y    TO    READER    JA"  LXVEATTORY, 

OR  TO  jiccoujyr. 

The  statute  for  regulating  the  proceedings  on  pro- 
bate bonds,  referred  to  in  the  case  of  the  Account  of 
Administration,  is  applicable  here. 

Judicial  Decisions, 

It  is  the  duty  of  an  executor  or  administrator  to 
render  an  inventory,  upon  oath,  of  whatever  etfects 
of  a  deceased  testator  or  intestate  have  come  to  his 
hands.  He  may  be  cited  to  render  this  inventory  ; 
or,  in  other  words,  to  account.  When  the  adminis- 
trator refuses  or  neglects  to  account  upon  oath  for 
such  property  of  the  intestate  as  he  may  have  re- 
ceived, especially  if  he  has  been  cited  by  the  Pro- 
bate Court  for  that  purpose,  execution,  after  judg- 
ment recovered  upon  the  probate  bond,  shall  be 
awarded  against  him  for  the  full  value  of  the  person- 
al property  of  the  deceased,  that  has  come  to  his 
hands.  And  when  it  appears  that  the  administrator 
has  received  the  personal  property  of  his  intestate, 
and  has  not  exhibited,  upon  oath,  a  particular  inven- 
tory thereof,  execution  shall  be  awarded  for  the 
whole  penalty  of  his  administration  bond. 

The  statute,  having  directed  the  course  of  proceed- 
ing in  a  suit  upon  the  bond,  and  the  judgment  to 
nhirh  the  party  becomes  liable,  is  to  be  construed 
T9 
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il"  not  as  determining  exclusively,  yet  as  unquestion- 
ably o{3ening  the  remedy  to  which  the  parties  may 
resort,  where  an  administrator  beinof  cited  has  refus- 
ed  to  account,  or  has  neglected  to  render  an  inven- 
tory, having  in  his  hands  personal  property  of  the 
testator  or  intestate. 

It  is  impossible  to  construe  the  statute  as  requir- 
ing, in  a  case  of  this  kind,  of  the  party  at  whose  pro- 
motion an  action  is  to  be  brought  upon  the  probate 
bond,  the  particular  evidence  there  directed,  and 
made  essential  in  certain  instances,  to  the  end  that  an 
execution,  when  judgment  is  recovered  upon  the  bond, 
may  not  always  be  issued  in  the  name  of  the  Judge 
of  Probate ;  but,  in  those  instances,  in  the  name 
of  the  party,  for  whose  particular  use  and  benefit 
the  money   for  whicli  execution  issues,  is  to  enure. 

The  bond  is  a  lawful  Ijond,  made  to  the  Judge  of 
Probate,  as  the  trustee  of  all  parties  concerned ;  and 
his  right  of  action,  although  to  be  exercised  at  his 
discretion,  or  under  the  judicial  direction  of  the  Pro- 
bate Court,  except  in  the  instances  specially  pro- 
vided for  by  the  statute,  is  not  taken  away  by  any 
negative  words  or  necessary  implication.* 

In  an  action  against  an  administrator  upon  his 
bond  for  faithful  administration,  to  charge  him  on  the 
ground  of  his  having  received  money  for  which  he 
has  not  accounted,  it  must  appear  that  the  money 
was  received  by  him  before  the  rendering  of  his  ac- 
count of  administration  ;  or,  if  afterwards,  that  he 
has  been  cited  to  render  an  account  by  the  Judge  of 
Probate.t 

*  iv.  Mass.-  Rep.  323.  t  xvi.  129. 
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Course  of  Proceeding. 

Formerly  it  was  usual  (or  the  Judge,  when  verbally 
requested  to  cite  any  j)crson  to  account,  to  write  him 
a  letter  on  the  subject,  of  which  no  record  or  notice 
was  taken  in  the  odicc ;  and,  if  this  was  not  regarded, 
a   written  complaint  andcitation  would  follow. 

Now  the  first  step  is,  for  the  party  applying  for 
such  citation,  to  make  his  complaint  in  writing  to  the 
Probate  Court,  stating  the  facts  and  causes,  which 
require  the  process.  He  will  of  course  previously 
ascertain  from  the  records  the  time,  when  the  party 
complained  of  was  appointed  to  his  trust,  and  the 
proceedings  which  have  taken  place;  that  he  may 
correctly  represent  what  acts  of  duty  have  been 
neglected,  and  for  what  length  of  time.  If  it  is  de- 
creed that  a  citation  shall  issue,  a  time  is  assigned  for 
the  return  of  it ;  and  the  citation  with  a  copy  of  the 
complaint,  or  the  substance  of  it,  is  served  upon  the 
party,  fourteen  days,  at  least,  previous  to  such  time. 
If  he  neglects  to  appear,  or  refuses  to  account,  the 
fact  of  such  neglect  or  refusal  is  entered  of  record, 
with  the  other  proceedings  in  the  case,  by  order  of 
the  Court. 


LICEJVSE  TO  SUE  Jl  PROBJITE  BOJYD. 

Judicial   Decisions. 

No  action  can  be  sustained  upon  an  administration 
bond,  (except  by  a  creditor  having  his  debt  ascertain- 
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ed  by  a  judgment  or  decree  of  distribution,  or  an  heir 
having  the  quantum  belonging  to  liim  ascertained) 
without  an  assignment  or  license  by  the  Judge  of 
Probate. 

By  the  act  for  regulating  the  proceedings  on  pro- 
bate bonds,*  special  provision  is  made  for  creditors  and 
heirs,  whose  demands  are  ascertained  in  the  manner 
therein  specified ;  and  the  practical  construction  of 
this  provision  has  been,  to  give  a  right  to  such  credi- 
tors and  heirs,  to  maintain  an  action  on  the  bond, 
without  their  first  applying  to  the  Judge  of  Probate 
for  authority.  They  are  in  fact  made  plaintiffs  in  the 
action ;  and  the  name  of  the  obligee  is  used,  only  to 
avoid  the  technical  objection  to  the  assignability  in 
law  of  a  chose  in  action.  But  legatees  are  not  thus 
provided  for ;  nor  are  creditors  or  heirs,  whose  de- 
mands have  not  been  ascertained:  and  therefore  this 
provision  of  the  statute  does  not  enlarge  their  rights. 

For  any  breach  of  the  condition  of  the  bond,  other 
than  those  specified  in  the  statute,  the  Judge  of  Pro- 
bate can  alone  sue ;  and  the  judgment  for  the  penalty, 
or  in  chancery  for  damages,  as  the  case  may  require, 
will  be  in  his  name  :  and  the  money  will  be  received 
by  him,  as  trustee  of  those  who  may  establish  their 
right,  in  the  Probate  Court,  to  any  portion  of  it. 

It  follows  necessarily,  that  the  Judge  of  Probate  has 
a  right  to  consider  whether  it  is  proper  that  the  bond 
should  be  sued  :  for  in  these  cases,  there  being  no  in- 
dorsement necessary,  by  those  who  instigate  the  suit, 
the  Judfife  of  Probate  is  answerable  for  costs,  in  case 

*  Stat.  1786,  c.  55. 
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the  suit  shall  fail.  He  must  therefore  have  an  op- 
portunity to  require  indemnity,  and  also  to  judge 
whether  there  is  reasonable  cause  for  commencine; 
the  suit. 

It  has  been  urged  upon  us  that  the  Judge  of  Pro- 
bate may  possibly  refuse  permission,  Avhen  the  rights 
of  a  party  may  require  a  suit.  But  if  an  application 
be  made  to  him  in  writing,  and  he  refuse,  an  appeal 
will  lie  to  the  Jupreme  Court  of  Probate,  where  the 
reasons  for  the  refusal  will  be  considered.  It  is  how- 
ever probable  that,  in  all  cases  of  application  for  leave 
to  sue  the  probate  bond,  the  Judge  will  first  cite  the 
obligor ;  and  if  there  is  probable  cause  for  the  suit,  he 
will  not  impede  the  course  of  justice.* 

Course  of  Proceeding. 

The  petition  for  license  to  sue  a  probate  bond 
ahould  clearly  gtate  the  facts  necessary  for  the  consid- 
eration of  the  Judge  of  Probate,  or  proper  to  be  no- 
tified to  the  adverse  party.  A  time  is  assigned  for 
considering  the  petition,  and  an  order  of  notice  with  a 
copy  of  the  petition,  or  containing  the  substance  of  it, 
is  to  be  seasonably  serv^ed  upon  the  obligor,  that  he 
may  be  heard  on  the  subject.  The  decree  of  the 
Court  thereupon  is  made  in  writing,  and  such  other 
proceedings  had,  as  the  case  may  require. 

CERTIFICJiTE    OF  HEIRSHIP. 

The  heirs  of  persons  deceased  in  the  public  service 
have  sometimes  occasion  for  the  Judgre   of  Probate's 

*  xvi.  Mass.  Rep.  524- 
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certificate  to  prove  their  heirship  ;  and  as  administra- 
tion is  not  commonly  taken  on  the  estates  of  such  per- 
sons, the  certificate  cannot  be  made  from  the  records, 
without  first  estabh'shing  the  fact  by  other  evidence. 

The  course  of  proceeding  for  this  purpose  is  as  fol- 
lows :  those  who  apply  for  such  certificate  make  their 
request  in  writing  to  the  Judge,  at  some  Probate 
Court,  representing  the  facts  necessary  to  shew  that 
they  are  legal  heirs  of  the  deceased,  accompanied  by 
the  affidavit  of  some  disinterested  person,  or  persons, 
proving  the  facts  stated.  If  the  evidence  is  satisfac- 
tory, they  are  adjudged  to  be  such  heirs,  are  so  enter- 
ed of  record,  and  certificate  thereof  made,  as  may  be 
required. 

AFPEJILS. 

Under  the  first  Charter,  an  appeal  lay  from  the 
judgment  and  decree  of  any  County  Court  in  probate 
matters,  as  well  as  others,  to  the  Court  of  Assistants. 
The  party  appealing  was  required  to  put  in  security 
for  prosecuting  it  to  effect,  and  to  give  in  to  the  clerk  oi 
the  Court  appealed  from,  in  writing,  "without  reflecting 
oh  court  or  parties  by  provoking  language,"  under  his 
own  or  his  attorney's  hand,  the  grounds  and  reasons  of 
his  appeal,  six  days  before  the  sitting  of  the  Court  aj> 
pealed  to.  \i  he  failed  to  prosecute  it,  he  forfeited,  be- 
sides his  bond,  forty  shillings  to  the  country.  Under  the 
Province  Charter,  all  appeals  from  the  Judges  of  Pro- 
bate were  heard  and  tried  by  the  Governor  and  Coun- 
cil ;  and  six  months  from  the  time  of  passing  any  de- 
cree was  allowed  for  claiming  an  appeal.  After  the 
present  Constisution  was  adopted,  this  appellate  juris- 
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diction  was  given  to  the  Supreme  Judicial  Court,  and 
the  time  for  claiming  any  such  appeal  wflS  limited  to 
one  month. 

Statute  Provisions. 

Anv  person  aggrieved  may  appeal  from  any  order, 
sentence,  decree,  denial  or  decision  of  any  Judge  of 
Probate  to  the  Supreme  Court  of  Probate.  The  ap- 
peal must  be  claimed  within  one  month  after  the  de- 
cree, and  the  bond  to  prosecute  it  given  within  ten 
days  after  the  appeal  is  claimed  and  granted.  The 
appellant  must  file  the  reasons  of  appeal  in  the  Pro- 
bate Court  appealed  from,  Avithin  ten  days  after 
the  bond  is  given,  and  serve  the  adverse  party  or 
parties  with  an  attested  copy  of  such  reasons, 'four- 
teen days  at  least,  before  the  sitting  of  the  Court  ap- 
pealed to,  being  the  term  of  the  Supreme  Judicial 
Court,  to  be  holdcn  within  the  county,  next  after  the 
expiration  of  thirty-four  days  from  the  time  of  claim- 
ing the  appeal. 

Persons  beyond  sea,  or  out  of  the  United  States, 
not  having  a  sufficient  attorney  within  the  Common- 
wealth, at  the  time  of  the  decree,  have  one  month 
after  their  return,  or  constitution  of  such  attorney, 
to  claim  an  appeal. 

Any  person,  who  by  mistake,  accident  or  other- 
wise^ has  failed  to  claim  his  appeal  agreeably  to  the 
provisions  of  the  law,  may,  within  one  year  from 
the  decree,  petition  the  Supreme  Court  of  Pro- 
bate, and  if  it  appears  that  he  has  not  lost  his  rem- 
edy by  his  own  negligence,  the  Court  will  for  suffi- 
cient cause  grant  and  sustain  the  appeal. 
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The  appellant  having  filed  his  bond  and  reasons  of 
appeal,  and  given  notice  to  the  adverse  party,  accord- 
ing to  law,  ail  further  proceedings  are  staid  until  the 
final  determination  in  the  Supreme  Court  of  Probate.t 

Course  of  Proceeding. 

The  statute  clearly  points  out  the  proceedings  ia 
claiming  and  pursuing  an  appeal  from  the  Probate 
Court.  The  appellant  may  make  his  claim  in  writ- 
ing, or  by  parol,  fihng  his  reasons  of  appeal  pursuant 
to  the  law.  The  practice  in  this  county,  however, 
has  always  been  to  claim  and  to  grant  such  appeal  in 
writing.  And  this,  although  not  expressly  required 
by  the  statute,  appears  to  be  the  safest  and  most 
convenient  course.  The  bond,  as  in  other  cases,  must 
be  submitted  to  the  Judge  for  his  examination  and 
approval.* 

*  It  is  manifest  from  the  provisions  of  the  statute  respecting- 
appeals,  as  well  as  from  the  principles  of  law  before  considered, 
that  due  notice  ourjht  to  be  given  of  all  proceedings  in  the  Pro- 
bale  Court,  to  all  parties  entitled  to  appeal.  But  the  delay  and  ex- 
pense of  formal  notice  under  an  order  of  the  Court  may,  in  most 
cases,  be  avoided  by  care  and  attention  in  obtaining  (he  written  as- 
sent, or  acknowledgment  of  due  notice,  from  such  parties,  or  serv- 
ing them  with  proper  notice  in  writing,  returning  to  the  Court  a 
copy  thereof,  with  the  affidavit  of  the  person  who  delivered 
the  notitication  to  them.  By  seasonably  considering  of  the  vari- 
ous applications,  that  may  be  made  at  the  same  court  and  being 
prepared  to  make  them,  executors  and  administrators  would 
ordinarily  find  but  few  journies  to  the  Probate  Court  to  be  oe- 
cessary. 

tSlat.  1817,  c.  190. 
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C  OjYCL  udijvg   OnSER  VA  Tioj\rs. 

The  particular  view,  which  it  was  proposed  to  give 
of  the  present  practice  and  course  of  proceedings  in  the 
Probate  Court  of  this  county,  is  here  closed.  In  the 
great  variety  of  details  considered,  many  errors  and 
omissions  will  probably  be  found  to  have  escaped  the  at- 
tention of  the  compiler,  and  these  he  fears  have  been 
increased  by  the  pressure  of  ill  health,  under  which  ho 
has  been  obliged  to  attend  to  this  publication  in  its  pro- 
gress through  the  press.  It  can  hardly  be  necessa- 
ry to  observe,  that  he  does  not  exhibit  this  system  of 
probate  proceedings,  as  being  perfectly  matured,  or  as 
one  in  which  he  might  not  still  make  some  improve- 
ments. For  obvious  reasons,  he  is  solicitous  to  pre- 
sent to  the  people  of  this  county,  and  to  his  friends 
elsewhere,  a  full  view  of  the  practice  and  course 
of  proceedings  in  his  Court,  as  they  existed  at  the 
period  when  the  public  inquiry  concerning  them 
was  commenced  ;  and  which  he  had  adopted  with 
much  care,  according  to  his  best  judgment,  in  the  hope 
of  improving  in  some  degree  the  administration  of  the 
laws,  within  the  department  committed  to  him. 

In  dismissing  the  subject,  it  may  be  proper  for  him 
to  add  some  observations  upon  the  proceedings  of  the 
House  of  Representatives  respecting  his  official  con- 
duct; especially  as  the  result  of  these  proceedings  was 
inscribed  on  the  journals  of  the  House,  and  exhibited 
to  the  public,  without  notice  being  given  to  him  to 
make  any  del'ence  or  explanation,  and  as  such  a  pre- 
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cedent  appears  to  be   highly  important  in  a  general 
point  of  view. 

,  A  memorial  was  addressed  to  the  Honorable  House, 
at  their  summer  session,  by  sundry  individuals,  repre- 
senting that  complaints  had  been  made  by  people 
who  have  business  in  the  Probate  Court  of  the  county 
of  Essex — that  the  Register  "  has  demanded  and 
taken  much  larger  fees  for  services  done  in  said  Court, 
than  the  law  allows  and  provides,  and  has  refused 
when  required  to  make  out  a  particular  account  of 
the  services  there  done,  as  the  law  directs;"  and 
that  the  Judge  "  acquiesces  therein,  by  his  allow- 
ing the  same  in  settlement  Avith  them  that  pay 
it ;"  also,  that  the  Judge  and  Register  "  have  re 
refused  to  give  to  applicants  the  requisite  and  neces- 
sary information  respecting  the  settlement  of  estates." 

The  memorial,  being  read  in  the  House,  was  im- 
jnediately  referred  to  a  committee  of  seven,  "  with 
power  to  send  for  persons  and  papers  :"  who  there- 
upon instituted  an  inquiry,  in  the  course  of  which 
were  "  examined  such  witnesses,  as  were  named  by 
and  on  behalf  of  the  memorialists."  A  statement  of 
such  facts,  as  appeared  from  this  examination,  with  deci- 
sions in  part  favourable,  and  in  part  unfavourable  to 
the  probate  officers  concerned,  was  the  result  adopt- 
ed by  the  Honorable  House,  and  ordered  to  be  en- 
tered on  their  journals. 

However  aggravated  these  complaints  might  have 
appeared  to  the  Honorable  House,  on  the  face  of 
the  memorial ;  yet  inasmuch  as  the  memorialists,  so 
far  from  alleging  any  grievances  of  their  own,  or 
specifying  any  in  behalf  of  others,  did  not  state  any 


cause  of  complaint  as  within  their  own  knowledge, 
nor  intimate  (what  in  lact  was  never  the  case  in  a 
single  instance)  that  the  allowance  of  a  charge  for 
fees,  in  any  account,  had  ever  been  objected  to  be- 
fore the  Judge  ;  it  should  seem  that  some  furtiier  in- 
formation might  have  been  desirable,  previous  to  en- 
tering upon  this  most  solemn  inquiry  ;  an  inquiry, 
which  alone  could  not  fail  to  create  a  public  impres- 
sion, that  the  House  had  well  grounded  suspicions  of 
gross  official  misconduct.  But  after  entering  upon 
such  an  inquirj^,  it  would  seem  not  less  reasonable, 
that  the  officers,  who  were  the  objects  of  it,  should 
have  had  an  opportunity  of  justifying  their  conduct, 
before  the  adoption  of  any  definitive  result,  exhibit- 
ing facts  and  decisions  affiscting  their  reputation. 

This  result,  as  might  have  been  expected  from  an 
ex  parte  inquiry,  contains  material  errors,  presenting 
a  very  incorrect  view  of  the  practice  and  proceed- 
ings in  the  Probate  Court  of  this  county.  Th€  course 
of  proceeding  in  granting  letters  of  administration  is 
described  as  including  various  orders  by  the  Judge, 
which  he  in  fact  never  passes  on  such  occasions, 
and  has  never  deemed  to  be  necessary;  and  it  is  no 
less  erroneously  represented  that,  in  all  other  cases, 
a  similar  course  is  pursued. 

The  approbation,  however,  which  is  expressed  of 
the  various  services  performed  by  the  Probate  Court, 
as  being  "some  of  them  expressly  required  by  differ- 
ent statutes,  others  by  the  Supreme  Court  adjudged 
to  be  necessary,  and,  so  far  as  they  could  find,  all  of 
them  useful,"  sufficiently  manifests  the  candor  of  the 
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Honorable  House.*  It  must  be  presumed,  there- 
fore, that  whatever  of  error  appears  in  their  pro- 
ceedings is  to  be  attributed  to  inadvertence  in  not 
sufficiently  considering  their  constitutional  province, 
and  those  fundamental  principles  in  relation  to  par- 
ties accused,  which  are  essential  to  every  free  govern- 
ment. The  misapprehension  of  some  of  the  witnesses 
examined  doubtless  led  to  the  mistatements  made  in 
the  facts  reported;  and  possibly  a  like  misapprehen- 
sion, as  to  facts  not  reported,  may  have  conduced  to 
the  decision,  that  "  the  Judge  and  Register  have  been 
so  extremely  cautious  to  avoid  the  appearance  of  be- 
ing counsel  to  parties,  that  they  have  in  some  instan- 
ces fallen  into  the  opposite  error." 

As  the  grand  inquest  of  the  Commonwealth,  the  pow- 
er of  the  House  of  Representatives  seems  to  be  limit- 
ed to  making  inquisition  in  the  manner  of  a  grand  jury, 
and  presenting,  if  they  find  sufficient  cause,  for  a  hear- 
ing and   trial  before   the  proper  tribunal :  if  so,  the 

*  The  Honorable  House  very  properly  notice  the  manifest  im- 
perfections of  the  law  in  relation  to  the  probate  department; 
justly  observing  that  for  a  great  portion  of  the  business,  now 
commonly  transacted  in  all  the  Probate  Courts,  ne  fees  are  pre- 
scribed by  the  statute,  and  that  in  other  cases  great  uncertainty 
exists  :  and  they  express  a  full  conviction,  that  the  probate  law 
ought  to  be  revised,  with  a  particular  view  of  establishing  a  uni- 
form mode  of  proceeding,  with  such  forms  as  may  be  found  use- 
ful and  necessary,  and  the  fees  to  be  paid  therefor  ;  believing 
that  this  cannot  be  more  difficult  here,  than  in  proceedings  at 
common  law. 

It  is  truly  gratifying  to  find  that  the  House  of  Representatives, 
on  whom  a  reform  in  the  law  so  greatly  depend>«,  are  thus  deep- 
ly convinced  that  such  reform  is  necessary  ;  and  the  expression 
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power  of  exhibiting  the  facts  resulting  from  any  such 
inquisition,  with  their  opinion  upon  them  as  a  defini- 
tive verdict,  must  be  wholly  assumed ;  and,  when  ex- 
ercised against  those  who  have  no  opportunity  for  de- 
fence or  justification,  it  may  become  alike  unconstitu- 
tional and  unjust.  And  to  most  men,  who  have  re- 
ceived and  are  in  any  degree  worthy  of  the  public 
confidence,  a  false  or  distorted  view  of  their  official 
conduct,  coupled  with  imputations  of  error  from  high 
authority,  cannot  but  be  matter  of  serious  concern. 
Although  "life,  liberty,  and  property"  remain  untouch- 
ed, yet  what  is  sometimes  esteemed  of  more  value 
than  these  may  be»  sensibly  affected  ;  and  the  consti- 
tution has  expressly  guarded  "character"  as  also  among 
the  essential  rights  of  every  individual — whether  he 
holds  an  office  or  not. 

The  reputation  and  feelings  of  an  humble  individu- 
al are,  indeed,  of  little  concern  to  the  community;  but 
not  so  the  consequences  of  an  unconstitutional    exer- 

of  their  confiction  is  a  pledge,  that  they  will  effectually  pursue 
the  object  they  have  undertaken. 

It  is  to  be  hoped  that  the  unwelcome  and  humble  nature  of 
the  task,  in  its  various  details,  will  not  prevent  a  complete  and 
thorough  accomplishment  of  it.  Much  minute  labor  and  atten- 
tion may  be  demanded  for  this  purpose,  but  probably  not  more 
than  would  be  consumed  in  a  formal  public  enquiry,  which  the 
present  state  of  the  law  may  again  impose  upon  the  House  ;  and 
the  benefit  to  the  whole  community  would  be  incomparably 
greater.  All  who  have  any  concern  with  Probate  Courts  would 
have  reason  to  rejoice  in  such  a  public  benefit  ;  and  none  more 
than  those  who  have  had  to  sustain  the  delicate  and  arduous  re- 
sponsibility, created  by  the  existing  imperfections  of  the  law 
and  the  want  of  settled  forms  of  proceeding  in  these  Courts. 
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cise  of"  power  by  any  department  of  the  government. 
Especially  should  that  power,  which  is  designed  to 
keep  all  other  powers  within  their  proper  bounds, 
never  transcend  its  own  limits.  For  here  there  lies 
no  appeal,  no  ulterior  resort  for  the  redress  of  wrong. 
The  arbitrary  exercise  ofsuch  a  power  is  necessarily  a 
pure  despotism ;  and  should  the  high  tribunal,  in  which 
it  is  lodged,  ever  be  susceptible  of  undue  excitement 
in  their  proceedings,  it  might  become  a  despotism  of 
the  most  formidable  character  to  the  subjects  of  it. 
And,  let  it  once  be  established  by  any  admitted  prece- 
dent, who  of  our  magistrates  and  judges  may  not  be 
made  its  subjects  ?  Let  it  be  allowed,  for  the  sake 
of  inflicting  a  salutary  correction,  in  a  single  instance, 
and  the  scourge  may  next  be  extended  to  the  highest 
judicial  officers  of  the  Commonwealth.  To  such 
surely,  to  men  worthy  of  exalted  trusts,  it  could  be  no 
alleviation,  that  the  infliction  is  only  upon  their  charac- 
ter and  their  sensibility. 
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